
At a high level, the First Amendment protects the publication of news and, to a lesser extent, the
act of gathering it—but it does not give journalists a license to trespass, obstruct access to
religious worship, or join in a conspiracy to deprive others of federal rights. Liability turns on
three things: (1) whether the journalist's physical presence or entry is authorized, (2) whether
their conduct goes beyond observation into obstruction/intimidation or active facilitation, and (3)
their intent and agreements with others.

Below is a framework keyed to the authorities you flagged.

The Supreme Court has been clear that the press enjoys no special immunity from laws of
general application.

The Court has repeatedly held that generally applicable laws—contract, tort, trespass, tax,
antitrust, etc.—apply to the press as they do to everyone else, and the First Amendment does
not confer a special exemption simply because conduct is undertaken for newsgathering.
Branzburg v. Hayes, 1972 U.S. LEXIS 132 (1972); Cohen v. Cowles Media Co., 111 S. Ct. 2513
(1991). In Cohen, the Court emphasized that the press has "no special immunity" from laws of
general applicability such as promissory estoppel; the fact that a promise was made in the
course of journalism did not bar liability. Cohen v. Cowles Media Co., 111 S. Ct. 2513 (1991).

Likewise, the Court has made clear that neither the public nor the press has a constitutional right
of special access to private property or to information in government control beyond what is
available to the public generally. Houchins v. KQED, Inc., 438 U.S. 1 (1978); Branzburg v.
Hayes, 1972 U.S. LEXIS 132 (1972). That principle applies a fortiori to a privately owned church:
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1. Baseline First Amendment / Newsgathering Rules



there is no First Amendment right for press or public to enter or remain on church property when
the church withholds or revokes consent.

Lower courts have articulated the corollary rule in the newsgathering context: "the First
Amendment is not a license to trespass or to intrude by electronic means into the precincts of
another's home or office," and does not immunize crimes or torts committed during
newsgathering. A. A. Dietemann v. Time, Inc., 449 F.2d 245 (9th Cir. 1971); Ronald E. Galella v.
Jacqueline Onassis, 487 F.2d 986 (2d Cir. 1973).

So the baseline: journalists have robust protection in publishing what they lawfully learn and in
using "routine reporting techniques" such as asking questions, but no special privilege to invade
private property, obstruct access, or join a criminal scheme. Nicholson v. McClatchy
Newspapers, 177 Cal. App. 3d 509 (Cal. Ct. App. 1986); Cohen v. Cowles Media Co., 111 S. Ct.
2513 (1991).

Courts have repeatedly held media defendants civilly liable for trespass or intrusion when they
accompany others into private premises without valid consent—even while acting as reporters,
and even where the underlying subject is newsworthy:

A TV crew entering a private home with paramedics during a medical emergency could be
liable for trespass and intrusion; calling paramedics did not imply consent to media, and
"newsgatherers cannot immunize their conduct by acting jointly with public officials." Miller
v. National Broadcasting Co., 187 Cal. App. 3d 1463 (Cal. Ct. App. 1986).

New York courts rejected the idea that news media have an implied right—based on
"custom and usage"—to accompany officials into private homes; implied consent must
come from the owner/possessor, and "news people do not hold a favored position"
authorizing them to invade private homes. Anderson v. WROC-TV, 109 Misc. 2d 904 (N.Y.
Sup. Ct. 1981).

A photographer entering a fire‑damaged home without permission to take pictures stated a
valid trespass and intrusion claim; First Amendment newsgathering did not excuse the
unauthorized entry. Fletcher v. Florida Publishing Co., 319 So. 2d 100 (Fla. Dist. Ct. App.

2. Trespass, Disorderly Conduct, and Ride‑Along–
Type Scenarios

a. Unauthorized Entry or Overstay on Private Property



1975).

Under Dietemann and Galella, intrusive newsgathering in private spaces (hidden cameras,
physical harassment, stalking) is actionable; the press must "act within the law" and has no
immunity from torts like trespass, invasion of privacy, or assault. A. A. Dietemann v. Time,
Inc., 449 F.2d 245 (9th Cir. 1971); Ronald E. Galella v. Jacqueline Onassis, 487 F.2d 986
(2d Cir. 1973).

Applied to a church:

A journalist who enters the sanctuary the same way any member of the public might
(subject to time/place rules) is generally within the scope of implied consent.

But if the journalist follows protestors into clearly non‑public areas (sacristy, offices, choir
lofts), enters outside open hours, or remains after an authorized official revokes consent,
they are on the same footing as any other trespasser. The fact that they are "covering" a
protest is not a defense, and courts will not recognize a special "media custom" of entry.
Anderson v. WROC-TV, 109 Misc. 2d 904 (N.Y. Sup. Ct. 1981); Miller v. National
Broadcasting Co., 187 Cal. App. 3d 1463 (Cal. Ct. App. 1986).

Even on public property, journalists are subject to neutral conduct rules (disorderly conduct,
obstruction, refusal to disperse). Courts draw a line between passive observation and
participation in physically obstructive conduct:

In the FACE context, defendants who physically blockaded clinic entrances with cars,
concrete drums, and their bodies were convicted of "physical obstruction" despite claiming
expressive motives; the court emphasized that physical obstruction making access
"unreasonably difficult or hazardous" is not protected speech. United States v. James D.
Soderna, 82 F.3d 1370 (7th Cir. 1996).

In Operation Rescue, the Second Circuit affirmed injunctions where defendants engaged in
active blockades but vacated relief against another individual where the record showed only
organizing and presence, not specific obstructive acts—"mere presence within a buffer
zone is not enough" for liability. People of The State of New York v. Operation Rescue
National, 273 F.3d 184 (2d Cir. 2001).

For a journalist, the line is similar. Standing back, filming, and interviewing—even in close
proximity to unlawful conduct—normally remains protected. But if the journalist:

uses their body, equipment, or positioning to help block doors, aisles, or exits;

b. Disorderly Conduct / Obstruction Independent of Trespass



ignores lawful dispersal orders; or
joins chants or coordinated movements whose purpose is to obstruct rather than to report,

they risk ordinary disorderly‑conduct or obstruction liability, again without any First Amendment
privilege.

The Supreme Court's media ride‑along cases are instructive. In Wilson and Hanlon, officers
violated the Fourth Amendment by bringing media into private homes during warrant execution;
media had no lawful right to be there simply because officers did. Wilson v. Layne, 119 S. Ct.
1692 (1999); Hanlon v. Berger, 119 S. Ct. 1706 (1999).

Although the media weren't defendants there, the Court rejected the notion that showing the
public how law enforcement operates justifies an otherwise unlawful intrusion. The same logic
applies if a journalist "rides along" with unlawful church occupiers: accompanying an unlawful
entrant does not validate the journalist's presence.

FACE criminalizes and creates a civil cause of action against anyone who:

"by force or threat of force or by physical obstruction, intentionally injures, intimidates or
interferes with" or attempts to do so,
"any person lawfully exercising or seeking to exercise the First Amendment right of religious
freedom at a place of religious worship," or
intentionally damages/destroys the property of a place of religious worship, because of the
targeted religious exercise. 18 U.S.C. § 248; MacArthur v. San Juan County, 416 F. Supp.
2d 1098 (D. Utah 2005).

Statutory definitions matter:

"Interfere with" = restrict a person's freedom of movement.
"Intimidate" = place a person in reasonable apprehension of bodily harm.
"Physical obstruction" = rendering ingress/egress impassable or "unreasonably difficult or
hazardous." 18 U.S.C. § 248.

c. Ride‑Along Analogy

3. FACE Act as Applied to Houses of Worship

a. Statutory Elements



FACE also has a dual intent requirement: the defendant must (1) act with intent to injure,
intimidate, or interfere, and (2) do so because the person was or might be obtaining or providing
the protected services (or engaging in protected worship). People of the State of New York v.
Griepp, No. 1:17-cv-03706 (E.D.N.Y Jul 20, 2018).

Courts have enforced those elements rigorously. For example:

MacArthur dismissed FACE claims where plaintiffs failed to allege "force or threat of force
or…physical obstruction" causing intentional injury, intimidation, or interference. MacArthur
v. San Juan County, 416 F. Supp. 2d 1098 (D. Utah 2005).

Dinwiddie and Soderna sustained FACE liability for true threats and physical blockades,
respectively, but emphasized that the statute targets conduct—force, threats, obstruction—
not merely offensive speech. United States v. Regina Rene Dinwiddie, 76 F.3d 913 (8th Cir.
1996); United States v. James D. Soderna, 82 F.3d 1370 (7th Cir. 1996).

In Griepp (clinic setting), the court treated filming of patients as non‑actionable under FACE
where there was no proof the filmer acted with the requisite intent to injure, intimidate, or
interfere; the purpose was self‑protection or documentation, not intimidation. People of the
State of New York v. Griepp, No. 1:17-cv-03706 (E.D.N.Y Jul 20, 2018).

A journalist at a church demonstration crosses into FACE territory when they themselves commit
or help commit the prohibited acts with the requisite intent and motive.

Low‑risk/newsgathering side:

Standing on a sidewalk or in a pew, filming or livestreaming;
Interviewing protestors or congregants;
Taking notes or capturing images of arguments, chanting, or even non‑violent disruption,

without more, is not "force," "threat of force," "physical obstruction," or damage, and typically
lacks the specific intent to injure, intimidate, or interfere with worship. On these facts, FACE
liability is unlikely. 18 U.S.C. § 248; People of the State of New York v. Griepp, No. 1:17-cv-
03706 (E.D.N.Y Jul 20, 2018).

High‑risk / liable side:

A journalist is exposed if they:

Join a human chain or "slow walk" whose purpose is to prevent or delay entry or exit from

b. When a Journalist's Conduct Implicates FACE



the church, making access "unreasonably difficult or hazardous." People of The State of
New York v. Operation Rescue National, 273 F.3d 184 (2d Cir. 2001); United States v.
James D. Soderna, 82 F.3d 1370 (7th Cir. 1996).

Use their camera, tripod, or body deliberately as part of a blockade.

Deliver or amplify true threats of violence directed at congregants or clergy, intended to
place them in fear of bodily harm. United States v. Regina Rene Dinwiddie, 76 F.3d 913 (8th
Cir. 1996).

Intentionally damage church property (even as "symbolic" protest).

If those actions are taken because the targets are exercising religious worship at a church, the
conduct is squarely within FACE, irrespective of press credentials. 18 U.S.C. § 248; MacArthur
v. San Juan County, 416 F. Supp. 2d 1098 (D. Utah 2005).

A journalist live‑streaming could also be brought into FACE liability if, in practice, the stream is
used as part of a coordinated plan to direct blockades in real time (e.g., "come now to this door;
we are blocking the entrance"), with shared intent to obstruct worship.

18 U.S.C. § 241 makes it a crime for "two or more persons [to] conspire to injure, oppress,
threaten, or intimidate" any person in the free exercise of federal rights, including rights secured
by statutes such as FACE. 18 U.S.C. § 241; United States v. Marshall, No. Criminal No. 2022-
0096 (D.D.C. Sep 22, 2023).

Key points from modern § 241 decisions:

Agreement / conspiracy: There must be a mutual understanding to interfere with
protected rights; § 241 criminalizes "conspir[ing] to do an unlawful thing, even if the
substantive act itself isn't a separate federal crime." United States v. Mackey, No. 1:21-cr-
00080 (E.D.N.Y Jan 23, 2023); United States v. Marshall, No. Criminal No. 2022-0096
(D.D.C. Sep 22, 2023).

Specific intent: Defendants must specifically intend to "injure, oppress, threaten, or

4. Conspiracy Against Rights (§ 241) and
Aiding/Abetting

a. Elements of § 241



intimidate" victims in the enjoyment of federal rights; making it more difficult or frightening to
exercise those rights can qualify as "injury" or "oppression." United States v. Marshall, No.
Criminal No. 2022-0096 (D.D.C. Sep 22, 2023).

Participation: Although § 241 doesn't require a separate overt act element, courts
emphasize that mere presence, knowledge, or passive observation is insufficient. A
defendant must knowingly join the agreement and participate in some way to further its
objective. 18 U.S.C. § 241; United States v. Marshall, No. Criminal No. 2022-0096 (D.D.C.
Sep 22, 2023).

In Marshall—a recent FACE‑based § 241 prosecution—defendants coordinated and
live‑streamed a planned, physically obstructive entry into a clinic; the live stream was part of the
course of conduct to "obstruct[], hinder[], or prevent[]" access, and the court treated it as integral
to the conspiracy against rights. United States v. Marshall, No. Criminal No. 2022-0096 (D.D.C.
Sep 22, 2023).

Protected/newsgathering side:

A journalist who merely:

learns of a protest plan,
shows up to observe and record,
asks questions, and
publishes or streams what unfolds,

without entering into the protesters' plan or intending to help them obstruct or intimidate
worshippers, is not a conspirator. There is no agreement to violate rights, and their aim is to
inform the public, not to injure or oppress. That remains true even if the coverage is sympathetic
or critical.

Liability side:

By contrast, a journalist's conduct starts to resemble that of a co‑conspirator or aider/abettor
when:

They help plan the protest with the aim of maximizing disruption of worship or access (e.g.,
advising when and where to enter to cause maximum blockage, in return for exclusive
footage).

b. When a Journalist Risks Conspiracy / Aiding‑and‑Abetting
Exposure



They agree to use live media tools as a coordinating mechanism for the blockade or
harassment—e.g., "we'll go live from inside the sanctuary; when you see us, that's your
signal to rush the doors," and the stream is actually used that way. United States v.
Marshall, No. Criminal No. 2022-0096 (D.D.C. Sep 22, 2023).

They participate in real time by directing supporters ("come to this entrance now and help
us keep elders from getting into the church") with the purpose of obstructing worship, not
reporting.

They agree to help identify, dox, or threaten particular congregants as a way to scare them
away from future religious exercise, in coordination with protest leaders—crossing into an
intent to "injure" or "intimidate" in the § 241 sense. United States v. Marshall, No. Criminal
No. 2022-0096 (D.D.C. Sep 22, 2023).

In those scenarios, the journalist is no longer a neutral observer but a participant in a scheme to
deprive worshippers of their FACE‑protected right to access religious worship, making § 241 and
classic aiding‑and‑abetting theories viable.

You can think about four axes: entry status, physical conduct, intent, and relationship to
organizers.

Safer: Entering only spaces open to the public at that time; leaving promptly if a church
official or police instructs you to leave; not tailing activists into restricted areas.

Risky/liable: Entering locked or clearly non‑public spaces; remaining after express
revocation of consent; entering solely by following protestors who themselves lack
permission. That is ordinary trespass with no First Amendment defense. Miller v. National
Broadcasting Co., 187 Cal. App. 3d 1463 (Cal. Ct. App. 1986); Anderson v. WROC-TV, 109
Misc. 2d 904 (N.Y. Sup. Ct. 1981); A. A. Dietemann v. Time, Inc., 449 F.2d 245 (9th Cir.
1971).

5. Putting It Together: Practical Line‑Drawing for
Journalists at a Church Protest

1. Entry / Presence

2. Physical Conduct



Safer: Standing to the side, filming; moving when asked; maintaining a non‑obstructive
position; not physically interposing yourself between congregants and doors/aisles.

Risky/liable: Joining blockades, sitting in aisles, slow‑walking to impede entry or exit, using
gear or body to block; pushing or menacing congregants; damaging property. That can be
FACE "physical obstruction," assault, disorderly conduct, or vandalism. 18 U.S.C. § 248;
United States v. James D. Soderna, 82 F.3d 1370 (7th Cir. 1996); People of The State of
New York v. Operation Rescue National, 273 F.3d 184 (2d Cir. 2001).

Safer: Intent is to document and inform; you do not share the goal of stopping worship or
access, and your speech (on camera or off) reflects that role. Filming—even of faces and
license plates—without more, and for purposes of documentation or self‑protection, has
been treated as outside the scope of FACE absent proof of intent to intimidate. People of
the State of New York v. Griepp, No. 1:17-cv-03706 (E.D.N.Y Jul 20, 2018).

Risky/liable: You intend your presence and content production to help scare congregants
away or make worship unreasonably difficult—for example, orchestrating close‑up filming
and online targeting of individuals expressly to deter them from attending future services.
That mental state—combined with force, threats, obstruction, or damage—satisfies FACE,
and combined with an agreement can support § 241. 18 U.S.C. § 248; 18 U.S.C. § 241;
United States v. Marshall, No. Criminal No. 2022-0096 (D.D.C. Sep 22, 2023).

Safer: You maintain journalistic independence—no role in planning, no promises to help
effect the protest's unlawful aims, no real‑time direction of participants. Courts have
protected journalists and legal observers against police interference on this understanding
of them as neutrals, subject only to ordinary criminal laws if they themselves break them.
Index Newspapers LLC v. City of Portland, No. 3:20-cv-01035 (D. Or. Jul 23, 2020).

Risky/liable: You become part of the protest team—agreeing to time coverage to
operational cues, offering strategic advice to maximize disruption, or using the stream to
guide supporters in obstructing worship. That is the point at which the government can
plausibly argue you've joined a § 241 conspiracy and, if elements are met, are jointly liable
under FACE.

3. Intent and Message

4. Relationship / Agreement with Protestors

Bottom Line



A journalist covering a protest inside or around a church generally remains protected so long as
they (1) limit themselves to spaces where they have lawful consent to be, (2) do not physically
obstruct, threaten, or damage property, and (3) do not agree to use their presence or platform to
help a protest group interfere with religious exercise. Newsgathering status does not excuse
trespass or obstruction; once the journalist crosses from observer to participant—especially in
coordinated obstruction or intimidation aimed at worship—they face the same civil and criminal
exposure under trespass, disorderly conduct, the FACE Act, and § 241 as any other actor.



The following appendix contains detailed case briefs for all cases cited in the memorandum
above. Each brief follows a consistent nine-section format designed for law students and
professors, including: Memory Jogger, Detailed Case Facts, Procedural History, Judicial Votes,
Holding, Analysis of Opinions, Examples (Future Applications), Critique, and Key Quotations.

1. Branzburg v. Hayes, 408 U.S. 665 (1972)
2. Cohen v. Cowles Media Co., 501 U.S. 663 (1991)
3. Houchins v. KQED, Inc., 438 U.S. 1 (1978)
4. Dietemann v. Time, Inc., 449 F.2d 245 (9th Cir. 1971)
5. Galella v. Onassis, 487 F.2d 986 (2d Cir. 1973)
6. Nicholson v. McClatchy Newspapers, 177 Cal. App. 3d 509 (1986)
7. Miller v. National Broadcasting Co., 187 Cal. App. 3d 1463 (1986)
8. Anderson v. WROC-TV, 109 Misc. 2d 904 (N.Y. Sup. Ct. 1981)
9. Fletcher v. Florida Publishing Co., 319 So. 2d 100 (Fla. Dist. Ct. App. 1975)

10. Wilson v. Layne, 526 U.S. 603 (1999)
11. Hanlon v. Berger, 526 U.S. 808 (1999)
12. United States v. Soderna, 82 F.3d 1370 (7th Cir. 1996)
13. New York v. Operation Rescue National, 273 F.3d 184 (2d Cir. 2001)
14. New York v. Griepp, 380 F. Supp. 3d 273 (E.D.N.Y. 2019)
15. United States v. Dinwiddie, 76 F.3d 913 (8th Cir. 1996)
16. United States v. Marshall (D.D.C. 2023)
17. United States v. Mackey (E.D.N.Y. 2023; 2d Cir. 2025)
18. Index Newspapers LLC v. City of Portland (9th Cir. 2020)

Note on MacArthur v. San Juan County: Research revealed that the case cited at 416 F.
Supp. 2d 1098 (D. Utah 2005) concerns physician credentialing and tribal jurisdiction disputes,
not press access or FACE Act issues. It has been excluded from this appendix as it is not
relevant to the First Amendment and newsgathering framework discussed in the memorandum.
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The Supreme Court held that journalists have no constitutional privilege under the First
Amendment to refuse to testify before grand juries about criminal activities they have witnessed,
even when they have promised sources confidentiality.

The Cases Consolidated: This landmark decision consolidated three separate cases involving
journalists who were subpoenaed to testify before grand juries:

Case 1: Paul Branzburg (Kentucky) - Reporter for the Louisville Courier-Journal - Published
an article on November 15, 1969, describing his observations of two young residents of
Jefferson County synthesizing hashish from marijuana - The article explicitly stated that
Branzburg had promised not to reveal the identity of the drug manufacturers - Subsequently
subpoenaed by the Jefferson County grand jury - Appeared but refused to identify the
individuals he had observed possessing or manufacturing the controlled substances

Case 2: Paul Pappas (Massachusetts) - Reporter for a Massachusetts television station -
Spent several hours inside Black Panther headquarters - Reported on the Black Panther
organization and their activities - Subpoenaed to provide testimony regarding activities he
witnessed at their headquarters - Refused to testify, citing reporter's privilege

Case 3: Earl Caldwell (New York/California) - Reporter for The New York Times - Conducted
extensive interviews with leaders of the Black Panther Party over several months - Built
relationships with Black Panther sources - Received a grand jury subpoena - Refused to appear
or provide testimony, citing journalist privilege and fear that compliance would destroy his
sources' confidentiality and his ability to report on the organization

Constitutional Provisions at Issue: - First Amendment Press Clause ("Congress shall make
no law...abridging the freedom...of the press") - Fifth Amendment grand jury process - Sixth
Amendment right to compulsory process for witnesses

BRANZBURG V. HAYES, 408 U.S. 665 (1972)

Comprehensive Case Brief

1. MEMORY JOGGER

2. DETAILED CASE FACTS



Legal Claims: All three journalists asserted that the First Amendment granted them a qualified
or absolute privilege: - To refuse to testify before grand juries - To protect the confidentiality of
their sources - To gather news without government interference - To maintain the trust essential
to investigative journalism

Branzburg's Path: 1. Jefferson County trial court ordered Branzburg to answer the grand jury's
questions 2. Trial court rejected Branzburg's claims under Kentucky's reporters' privilege statute,
the First Amendment, and Kentucky Constitution provisions 3. Branzburg sought prohibition and
mandamus relief in the Kentucky Court of Appeals on identical grounds 4. Kentucky Court of
Appeals denied the petition 5. Branzburg filed a writ of certiorari before the U.S. Supreme Court

Pappas's Path: - Massachusetts courts denied his claim of reporter's privilege before grand jury
testimony - Case reached the Supreme Court via certiorari

Caldwell's Path: - Federal district court ruled that absent extraordinary circumstances, the
government cannot force journalists to testify before grand juries - United States Court of
Appeals for the Ninth Circuit affirmed, recognizing a qualified journalist's privilege - The
Supreme Court granted certiorari and reversed

Supreme Court Review: - Case argued: February 23, 1972 - Decision issued: June 29, 1972 -
Vote: 5-4 decision against recognizing constitutional reporter's privilege

Majority Opinion (5 Justices): - Justice Byron White - Author - Chief Justice Warren Burger
- Joined - Justice Harry Blackmun - Joined - Justice Lewis F. Powell - Joined (with
concurrence) - Justice William H. Rehnquist - Joined

Concurring Opinion (1 Justice): - Justice Lewis F. Powell - Concurrence emphasizing
"limited nature" of the holding and the possibility of case-by-case balancing of interests

Dissenting Opinions (4 Justices): - Justice William O. Douglas - Dissent - Advocated for an
absolute privilege for reporters - Would protect reporters from appearing or testifying before
grand juries unless the reporter was implicated in a crime

Justice Potter Stewart - Dissent (joined by two others)

Justice William J. Brennan - Joined Stewart's dissent

3. PROCEDURAL HISTORY

4. JUDICIAL VOTES



Justice Thurgood Marshall - Joined Stewart's dissent
Proposed a three-part test requiring government to prove:
Information is clearly relevant to a specific law violation
Information cannot be obtained by alternative means
There is a compelling and overriding government interest in obtaining the information

The Court's Judgment: The Supreme Court reversed the decisions of the lower courts and
held that the First Amendment does not provide journalists with a constitutional privilege
(qualified or absolute) to refuse to testify before a grand jury or to protect the confidentiality of
their sources.

Rule Announced: Journalists and newspaper reporters are subject to the same civic obligation
as all other citizens to respond to grand jury subpoenas and answer relevant questions about
criminal conduct, including questions about the identity of sources who have committed crimes.
The First Amendment does not relieve newspapers or reporters from the application of general
laws that apply equally to all citizens. There is no constitutional testimonial privilege for
agreements journalists have made to conceal facts relevant to a grand jury's investigation of
crimes or to conceal the criminal conduct of sources or evidence thereof.

The Core Principle: Journalists cannot invoke the First Amendment as a defense to shield
themselves from providing testimony or revealing confidential sources when subpoenaed before
grand juries investigating criminal activity.

MAJORITY OPINION (JUSTICE WHITE)

Threshold Issue: Justice White rejected the premise that First Amendment protections require
a special testimonial privilege for journalists. The majority framed this as a straightforward
application of existing law: general laws applicable to all citizens may be enforced against the
press despite possible incidental burdens on news gathering.

Key Arguments:

1. Equal Citizen Obligation: "The Court has emphasized that the publisher of a newspaper
has no special immunity from the application of general laws." Journalists must comply with
grand jury subpoenas like all other citizens.

5. HOLDING

6. ANALYSIS OF OPINIONS



2. Limited First Amendment Scope: The case did not implicate core First Amendment
values. White noted that Branzburg and his colleagues "have not been prevented from
using any source of information, confidential or otherwise." They were simply required to
answer questions about criminal activity they had witnessed.

3. Limited Impact on Sources: White disagreed that forcing testimony would destroy
journalist-source relationships. He stated: "nothing before us indicates that a large number
or percentage of all confidential news sources falls into either category" (sources who
commit crimes). The burden on newsgathering is merely incidental and speculative.

4. Hierarchy of Constitutional Interests: The "incidental" and "uncertain" burden on news
gathering must yield to the "constitutionally mandated" role of grand juries in ensuring fair
due process and effective law enforcement.

5. Rejection of Privilege: "We decline to grant newsmen a testimonial privilege that other
citizens do not enjoy."

Constitutional Framework: White emphasized that while the First Amendment protects the
press's freedom to publish, it does not exempt journalists from civic duties that apply to the
general population. The distinction between preventing publication and requiring testimony was
critical to his analysis.

Evidentiary Concerns: The majority rejected the notion that grand juries would use journalists
as investigative arms. White emphasized the narrow nature of the inquiry—grand juries seek
only relevant evidence, not the general gathering activities of the press.

CONCURRING OPINION (JUSTICE POWELL)

Balancing Test Framework: Justice Powell's concurrence is critically important because it
created ambiguity about the decision's scope. While joining the majority, Powell emphasized:

"The asserted claim to privilege should be judged on its facts by the striking of a proper balance
between freedom of the press and the obligation of all citizens to give relevant testimony with
respect to criminal conduct."

"The balance of these vital constitutional and societal interests on a case-by-case basis accords
with the tried and traditional way of adjudicating such questions."

Limitation on Majority Holding: Powell stated: "The Court does not hold that newsmen,
subpoenaed to testify before a grand jury, are without constitutional rights with respect to the
gathering of news or in safeguarding their sources."



Qualified Privilege Implication: Powell's language suggested a qualified privilege might exist,
requiring case-by-case analysis. However, Powell's later handwritten notes (disclosed in 2007)
revealed: "We should not establish a constitutional privilege," showing his true position aligned
with the majority despite his moderate language.

Practical Effect: Powell's concurrence has been heavily cited by lower courts, and many have
interpreted it as supporting a qualified privilege, creating tension with the formal holding.

DISSENTING OPINION (JUSTICE STEWART, joined by Justices Brennan and Marshall)

Critical Premises: Stewart argued from three foundational positions:

1. Press Independence as Constitutional Necessity: An independent press is essential to
democratic self-governance and requires protection of sources.

2. Empirical Claims About Impact: Forced disclosure would chill sources, destroying the
press's investigative capacity and diminishing the free flow of information.

3. Structural Separation of Powers: Using the press as an investigative arm of government
undermines press independence.

Proposed Test: Stewart proposed a three-part balancing test: - Government must show
information is clearly relevant to a specific law violation - Information cannot be obtained by
alternative means - There is a compelling and overriding government interest in the information

This test would create a qualified privilege protecting journalists except in extraordinary
circumstances.

Constitutional Argument: "The Court's crabbed view of the First Amendment reflects a
disturbing insensitivity to the critical role of an independent press in our society."

Stewart argued that the First Amendment's structural purpose includes protecting the
institutional press to serve its watchdog function.

Practical Consequences: The dissent predicted that journalists would lose sources, the public
would lose information about government and crime, and the press would become an unwilling
tool of law enforcement.

DISSENTING OPINION (JUSTICE DOUGLAS)

Absolute Privilege Position: Douglas advocated for an absolute privilege for journalists, with



an exception only when the reporter is implicated in the crime itself. This represents the
strongest protection for press freedom among all opinions.

First Amendment Fundamentalism: Douglas grounded his position in a broad reading of the
First Amendment as providing structural protection for press independence.

SAME-SIDE HYPOTHETICALS (Supporting Majority)

Hypothetical 1: Eyewitness to Violent Crime A sports journalist witnesses a violent assault
outside a stadium and publishes an eyewitness account. The journalist is subpoenaed before a
grand jury investigating the assault and is asked to identify the assailant. Under Branzburg, the
journalist must testify because: - The information directly relates to a serious crime - The
journalist's role is merely eyewitness, not investigative source-builder - The burden on
newsgathering is minimal (eyewitness reporting doesn't depend on confidentiality of sources) -
The government interest in prosecuting violent crime is compelling

Hypothetical 2: Undercover Drug Dealer Interview A journalist interviews someone about
illegal drug operations for a crime exposé. The journalist writes about the operations without
revealing sources. A grand jury investigating drug trafficking subpoenas the journalist to identify
the source. Under Branzburg: - The journalist must comply because the source is directly
engaged in ongoing criminal activity - Grand juries have a constitutionally mandated role in
investigating serious crimes - The public has an interest in prosecution exceeding the interest in
maintaining confidentiality of criminal sources - The journalist is not prevented from publishing;
only forced to answer specific questions

OPPOSITE-SIDE HYPOTHETICALS (Supporting Dissenters)

Hypothetical 3: Government Whistleblower Source An investigative journalist develops a
source within a federal agency who reveals unconstitutional surveillance programs. The
journalist publishes the story. The government subpoenas the journalist to identify the
whistleblower, intending to prosecute them. Under a Stewart test approach: - Information is
relevant to proving government wrongdoing, not private crimes - Alternative means exist (the
agency itself has the records) - While government claims compelling interest, the interest in
suppressing evidence of government misconduct is constitutionally questionable - A qualified
privilege should protect this source because disclosure would deter government accountability
reporting

7. EXAMPLES: FUTURE APPLICATIONS



Hypothetical 4: Political Activist Source Facing Prosecution A civil rights journalist
interviews activists planning legal but controversial protests. While the activities are lawful, a
subsequent grand jury investigation is launched. The journalist is subpoenaed to identify
sources. Under a dissent-favoring analysis: - Sources would be chilled if journalists cannot
protect their identities - The press's ability to cover political movements and civil rights depends
on source protection - No serious crime is involved; this is investigative journalism about lawful
political activity - Government should prove extraordinary need, not merely convenience - A
qualified privilege should apply to protect newsgathering on matters of significant public interest

FENCE-SITTER HYPOTHETICAL (Applying Powell's Balancing Framework)

Hypothetical 5: Organized Crime Investigation with Competing Interests An investigative
journalist has been reporting on organized crime for two years, developing sources within law
enforcement and the criminal organizations themselves. A grand jury investigating specific
racketeering operations subpoenas the journalist to identify sources who provided information
about money laundering. The sources include both law enforcement officials and individuals
within the criminal organization who may have committed crimes.

Analysis Under Powell's Balancing:

Factors supporting journalist privilege: - Long-term investigative relationship is critical to
journalism's institutional role - Sources include law enforcement officials whose confidentiality
protects them from retaliation - Disclosure would severely chill future investigative reporting on
organized crime - The public interest in press investigation of crime is substantial

Factors supporting government interest: - Grand jury is investigating serious federal crimes
(racketeering) - Grand jury cannot easily obtain this information from alternative sources - Some
sources are themselves potentially criminals with limited claim to confidentiality - Grand jury
secrecy protects sources somewhat

Powell's Approach: Case-by-case balancing, requiring the journalist to disclose non-law-
enforcement sources engaged in crimes, but protecting confidentiality of law enforcement
whistleblower sources. This reflects Powell's both/and approach rather than the majority's
categorical rejection of privilege.

SCHOLARLY CRITICISMS AND ANALYTICAL WEAKNESSES

8. CRITIQUE



1. Narrow and Fragile Majority

The 5-4 split reveals fundamental disagreement about First Amendment protections. Scholars
note that the decision's legitimacy rests on a single-vote majority, making it vulnerable to
doctrinal erosion or reversal. The fact that Justice Powell's vote could have gone either way (as
his handwritten notes later revealed) shows the decision was not inevitable or clearly compelled
by constitutional text.

Weakness: A narrow majority on a structural First Amendment question leaves uncertainty
about the precedent's actual normative force.

2. Powell's Ambiguity Creates Perpetual Confusion

Powell's concurrence has been extensively criticized for its opacity. Lower courts have been
unable to determine whether Powell supported a qualified privilege or rejected it entirely. This
has led to inconsistent application across circuits and jurisdictions. Powell later clarified in his
notes that he opposed establishing a constitutional privilege, but by then the ambiguity was
embedded in doctrine.

Weakness: A decision that cannot be reliably interpreted by lower courts fails to provide clear
constitutional guidance.

3. Underestimation of Practical Impact on Press Independence

Justice White claimed the burden on newsgathering would be "incidental" and "speculative," but
subsequent experience has shown otherwise. Journalists report that the decision significantly
chilled sources, particularly in investigative journalism about crime and government misconduct.
White's empirical assumption that most sources are not criminals has been questioned by media
scholars.

Weakness: The majority's reasoning rested on factual assumptions about journalist-source
relationships that may not have been accurate.

4. Insufficient Engagement with Structural Press Theory

The dissenters grounded their position in the structural role of the press in democratic
governance. They argued the First Amendment protects not just publication but the institutional
capacity to gather news. The majority's response—that the Amendment protects publication but
not the process of gathering—treats press freedom as purely about output, not institutional
capacity.

Weakness: The majority did not adequately address whether the First Amendment's guarantee



of press freedom protects the means necessary to fulfill the press's democratic function.

5. Circular Reasoning on Source Protection

White rejected the need for a privilege by asserting there was no need for a privilege because
confidentiality is not essential to newsgathering. But this reasoning is arguably circular: if
government can always compel disclosure, then sources will rationally assume they cannot
remain confidential, making confidentiality unnecessary—because it becomes impossible to
maintain.

Weakness: The logic assumes away the empirical question of whether privilege is necessary.

6. Failure to Distinguish Source Categories

The dissent's three-part test distinguishes between sources engaged in crime and those who
are whistleblowers exposing government wrongdoing or lawful political actors. The majority's
blanket rule treats all sources identically. This fails to account for the different roles journalism
plays (exposing government misconduct vs. prosecuting private crime) and the different chilling
effects depending on source motivation.

Weakness: A categorical approach sacrifices nuance about press function in democratic
institutions.

7. Tension with Other First Amendment Doctrines

Scholars note tension between Branzburg and other First Amendment principles: - The
Pentagon Papers decision protected press publication of classified information, but Branzburg
denies protection to the process of gathering that information - The First Amendment generally
prevents government from using courts to compel disclosure of associational information; the
press seems to receive less protection than other associations - The decision is difficult to
reconcile with New York Times v. Sullivan's premise that First Amendment protects the
institutional capacity of media to investigate government

Weakness: The decision sits uneasily within the broader First Amendment framework.

8. Empirical Objections to White's Assumptions

Post-Branzburg research by media scholars suggests that: - Journalists do lose sources after
disclosure is compelled - Investigative journalism on crime, particularly organized crime,
depends on confidentiality of sources - News organizations spend significant resources litigating
to avoid disclosure - The "incidental burden" has proven substantial in practice

Weakness: The decision's reasoning relied on contestable empirical claims about press



function.

9. Democratic Governance Concerns

Dissenters argued that an independent press serves democratic self-governance by
investigating government and crime. Without source protection, the press cannot fulfill this
function effectively. The majority's response—that grand jury information is secret and therefore
sources are protected—is weak because: - Grand jury information can leak - Prosecutors can
use information to pursue sources - The secrecy provides limited protection

Weakness: The majority underestimated how press independence serves democracy
specifically.

10. Scholarly Consensus Evolution

Over the past fifty years, scholarly commentary has increasingly criticized Branzburg. First
Amendment scholars, journalism professors, and constitutional law commentators have largely
concluded that the decision inadequately protects press function. The fact that 26 states enacted
shield laws immediately after the decision suggests broad recognition that the constitutional
holding was insufficient.

Weakness: The decision lacks enduring scholarly support.

Quote 1 (Majority - Justice White) "To grant newsmen a testimonial privilege that other citizens
do not enjoy is to establish a new virtually absolute, and broad immunity that substantially
exceeds that granted to other professions. We decline to do so."

Analysis: This quotation captures the majority's core reasoning: journalists should receive no
special treatment under law. The phrase "new...immunity" suggests the majority viewed this as a
radical departure from existing law. The comparison to other professions emphasizes the
equality principle underlying the holding.

Quote 2 (Majority - Justice White) "The First Amendment does not relieve a newspaper
reporter of the obligation that all citizens have to respond to a grand jury subpoena and answer
questions relevant to a criminal investigation."

Analysis: This fundamental statement of the holding emphasizes the civic duty theory. The
language "obligation that all citizens have" grounds the decision in principles of equal citizenship

9. KEY QUOTATIONS



and universal civic responsibility. It rejects exceptionalism for the press.

Quote 3 (Dissent - Justice Stewart) "The Court's crabbed view of the First Amendment reflects
a disturbing insensitivity to the critical role of an independent press in our society."

Analysis: Stewart's use of "crabbed" (meaning narrow, restrictive) directly attacks the majority's
interpretive approach. "Disturbing insensitivity" is forceful language indicating the dissenters
viewed the majority as fundamentally misunderstanding the First Amendment's structural
purpose. The phrase "critical role of an independent press" articulates the democratic theory
underlying the dissent.

Quote 4 (Concurrence - Justice Powell) "The asserted claim to privilege should be judged on
its facts by the striking of a proper balance between freedom of the press and the obligation of
all citizens to give relevant testimony with respect to criminal conduct."

Analysis: Powell's language emphasizing "facts" and "balance" suggests flexibility and case-by-
case analysis, potentially creating a qualified privilege despite joining the majority. This quotation
explains why lower courts found Powell's opinion ambiguous—it reads more like a dissent than
a true concurrence in language if not in outcome.

Quote 5 (Concurrence - Justice Powell) "The Court does not hold that newsmen, subpoenaed
to testify before a grand jury, are without constitutional rights with respect to the gathering of
news or in safeguarding their sources."

Analysis: This quotation is crucial because it arguably preserves a constitutional dimension to
journalist privilege despite the majority's holding. Powell's caveat that journalists retain
"constitutional rights" in newsgathering and source protection suggests constitutional limits on
when compulsion can be applied, even if there is no absolute privilege. This language has been
interpreted by many lower courts as supporting qualified privilege doctrine.

Branzburg v. Hayes represents a watershed moment in First Amendment jurisprudence,
establishing that journalists possess no constitutional privilege to refuse grand jury testimony.
The 5-4 decision reflects deep disagreement about whether the First Amendment protects not
merely the right to publish but the structural capacity of the press to gather news through
confidential sources.

CONCLUSION



The immediate impact was substantial: approximately 26 states enacted shield laws to provide
statutory protection that the Constitution did not require. The decision's ambiguity—particularly
Justice Powell's enigmatic concurrence—has allowed some courts to develop qualified privilege
doctrines despite the formal holding.

Fifty years later, Branzburg remains controversial. Scholars largely view it as inadequately
protecting press independence. The decision's reasoning about incidental burdens, source
protection through grand jury secrecy, and the empirical relationship between privilege and
source confidentiality has been challenged by subsequent experience and research.

Yet the holding remains binding law: absent statutory protection, journalists at the federal level
have no constitutional privilege to protect sources before grand juries. This reality shapes
investigative journalism, national security reporting, and coverage of crime and political
movements. The case thus stands as both a clear legal precedent and an enduring symbol of
tension between press freedom and civic obligation in American constitutional law.



The Supreme Court held that the First Amendment does not shield the press from generally
applicable state contract and tort laws, permitting damages against newspapers for breaching
promises of source confidentiality.

During the closing days of the 1982 Minnesota gubernatorial race, Dan Cohen, an active
Republican campaign operative associated with Wheelock Whitney's Independent-Republican
gubernatorial campaign, approached reporters from two Minnesota newspapers: the St. Paul
Pioneer Press Dispatch and the Minneapolis Star and Tribune. Cohen offered to provide
documents relating to a Democratic-Farmer-Labor candidate for Lieutenant Governor, Marlene
Johnson, on the express condition that the newspapers promise to keep his identity confidential
and anonymous.

The reporters from both papers agreed to Cohen's confidentiality conditions. In reliance on these
promises, Cohen provided the reporters with copies of two public court records concerning
Johnson: - A 1969 arrest record for three counts of unlawful assembly - A 1970 conviction for
petit theft

Despite Cohen's explicit confidentiality requirement, the editorial staffs of both newspapers
independently decided to publish stories about the court records, and both newspapers
identified Cohen by name as the source. The articles also revealed Cohen's affiliation with the
Whitney campaign, thereby exposing his political motivation for releasing the information.

Cohen v. Cowles Media Co., 501 U.S. 663
(1991) - Comprehensive Case Brief

1. Memory Jogger

2. Detailed Case Facts

Background Facts

The Breach

Consequences



The day the stories appeared, Cohen was fired from his job, suffering substantial economic and
reputational damage.

First Amendment: Freedom of the press and freedom of speech
Fourteenth Amendment: Due process considerations regarding state contract law
enforcement
State law basis: Minnesota's doctrine of promissory estoppel

Cohen filed suit against Cowles Media Company and the newspapers in Minnesota state court,
asserting claims including breach of contract. The trial court rejected the newspapers' argument
that the First Amendment barred the suit. A jury returned a verdict in Cohen's favor, awarding
him $200,000 in compensatory damages for breach of contract and $500,000 in punitive
damages for fraudulent misrepresentation.

In a split decision, the Court of Appeals reversed the award of punitive damages, concluding that
Cohen had failed to establish a claim for fraudulent misrepresentation. However, the panel
upheld the jury's finding of breach of contract and affirmed the $200,000 compensatory
damages award, agreeing that the plaintiff's claims did not involve state action and therefore did
not implicate the First Amendment.

By a divided vote, the Minnesota Supreme Court reversed the compensatory damages award.
The court affirmed the Court of Appeals' determination that Cohen had not established
fraudulent misrepresentation. However, on the breach of contract claim, the Minnesota Supreme
Court concluded that "a contract cause of action is inappropriate for these particular
circumstances." The court then addressed whether Cohen could establish a cause of action
under Minnesota's promissory estoppel doctrine, finding that applying promissory estoppel to
newspapers' promise would violate the First Amendment protections of a free press.

Constitutional Provisions Implicated

3. Procedural History

Trial Court (Minnesota District Court)

Minnesota Court of Appeals (1989)

Minnesota Supreme Court (July 20, 1990)



The U.S. Supreme Court granted certiorari to resolve the constitutional question whether the
First Amendment prohibits a plaintiff from recovering damages under state promissory estoppel
law for a newspaper's breach of a promise of confidentiality.

Majority Opinion: Justice Byron R. White, joined by Chief Justice William H. Rehnquist and
Justices John Paul Stevens, Antonin Scalia, and Anthony M. Kennedy.

Dissenting Opinion 1: Justice Harry A. Blackmun, joined by Justices Thurgood Marshall and
David H. Souter.

Dissenting Opinion 2: Justice David H. Souter, joined by Justices Thurgood Marshall, Harry A.
Blackmun, and Sandra Day O'Connor.

The First Amendment freedom of the press does not exempt journalists and newspapers from
generally applicable state contract and tort laws. Specifically, Minnesota's doctrine of promissory
estoppel—a law of general applicability that does not target or single out the press—may be
applied to enforce newspaper reporters' promises of source confidentiality. The enforceability of
such promises under state law, resulting in damages awards, does not violate the First
Amendment, as any incidental effect on the press's ability to gather and report news is
constitutionally insignificant.

Justice White's majority opinion established the foundational principle of the "generally
applicable laws" doctrine, holding that the press receives no special constitutional immunity from

United States Supreme Court (June 24, 1991)

4. Judicial Votes

Vote Count: 5-4 Decision

5. Holding

6. Analysis of Opinions

Majority Opinion (Justice White)



laws that apply broadly to all citizens and do not specifically target the press.

Key Reasoning Elements:

1. No Special Press Immunity: "There can be little doubt that the Minnesota doctrine of
promissory estoppel is a law of general applicability. It does not target or single out the
press. Rather, in so far as we are advised, the doctrine is generally applicable to the daily
transactions of all the citizens of Minnesota. The First Amendment does not forbid its
application to the press."

2. Incidental vs. Direct Effects: White distinguished between laws that directly regulate
speech and laws that merely have incidental effects on the press's operations. The Court
held that "generally applicable laws do not offend the First Amendment simply because
their enforcement against the press has incidental effects on its ability to gather and report
the news."

3. Damages as Compensation, Not Punishment: White addressed the concern that
damages punish truthful reporting, noting that "if this is the case, it is no more than the
incidental, and constitutionally insignificant, consequence of applying to the press a
generally applicable law that requires those who make certain kinds of promises to keep
them." The Court further observed that compensatory damages represent "a cost of
acquiring newsworthy material to be published at a profit, rather than a punishment
imposed by the State."

4. Limits on Press Privilege: The Court rejected what it characterized as an unbounded
press freedom, stating: "The dissenting opinions suggest that the press should not be
subject to any law, including copyright law for example, which in any fashion or to any
degree limits or restricts the press' right to report truthful information. The First Amendment
does not grant the press such limitless protection."

5. Application Remanded: The Court reversed and remanded, holding that the U.S.
Supreme Court should not determine whether Minnesota's promissory estoppel doctrine
actually supported Cohen's claim—that was a matter for the state court to address in the
first instance.

Justice Blackmun's dissent, joined by Justices Marshall and Souter, focused on the principle that
applying promissory estoppel to punish truthful reporting violates the First Amendment's core
purpose.

Dissenting Opinion (Justice Blackmun)



Key Arguments:

1. Punishing Truthful Speech: Blackmun argued that the majority's approach permitted the
state to impose liability on publishers for publishing truthful information, which directly
contradicts established First Amendment doctrine prohibiting government punishment of
truthful speech.

2. Balancing of Interests: Rather than applying a categorical rule that generally applicable
laws always pass First Amendment scrutiny, Blackmun advocated for a careful balancing
that weighs the importance of the speech and public interest against the state's regulatory
interest.

3. Concern for Source Protection: Blackmun recognized that while protecting sources can
be important, the Court should not create incentives for journalists to break confidentiality
promises by making such breaches costless.

Justice Souter's separate dissent, joined by Justices Marshall, Blackmun, and O'Connor,
challenged the analytical framework underlying the majority's reasoning.

Key Arguments:

1. "Laws of General Applicability" Still Restrict Speech: Souter argued that "laws of
general applicability may restrict First Amendment rights just as effectively as those
directed specifically at speech itself." A law need not target the press to violate First
Amendment rights if it significantly burdens core speech interests.

2. Public Discourse as Central Value: Souter emphasized that freedom of the press is
ultimately founded on the value of enhancing public discourse: "freedom of the press is
ultimately founded on the value of enhancing such discourse for the sake of a citizenry
better informed and thus more prudently self-governed." The Court should have asked
whether the enforced promise served important public interest values.

3. Informational Importance to Voters: Souter found that Cohen's identity was itself
newsworthy information vital to Minnesota voters in evaluating the political context of the
leaked court records. "The fact of Cohen's identity expanded the universe of information
relevant to the choice faced by Minnesota voters in that State's 1982 gubernatorial election,
the publication of which was thus of the sort quintessentially subject to strict First
Amendment protection."

4. Interest-Balancing Test: Souter advocated for balancing "the importance of the

Dissenting Opinion (Justice Souter)



information to public discourse" against other interests involved, rather than applying a
categorical rule that generally applicable laws categorically avoid First Amendment scrutiny.

Hypothetical 1 - Copyright Law Application: A newspaper republishes substantial excerpts
from a copyrighted academic study without permission to report on scientific findings. Following
Cohen's reasoning, the newspaper could not claim First Amendment immunity from copyright
infringement liability. Copyright law is a law of general applicability that applies equally to all
publishers and the incidental effect on newsgathering does not render it unconstitutional. The
court would likely hold that enforcing copyright against the newspaper presents no special First
Amendment concerns.

Hypothetical 2 - Tax Liability on Advertising Revenue: A state enacts a sales tax that applies
uniformly to all businesses, including newspapers, on advertising revenues. A newspaper claims
this violates the First Amendment by burdening its ability to fund operations. Under Cohen, the
newspaper would face an uphill battle, as the tax is clearly generally applicable and does not
target the press as such. The incidental effect of reducing newspaper profits does not trigger
heightened First Amendment scrutiny.

Hypothetical 3 - Shield Law Limitation: Suppose a state legislature narrowly modified its
shield law to explicitly exclude protection for confidential source agreements in gubernatorial
race contexts, claiming this is a "generally applicable" limitation. A newspaper challenges this as
violating the First Amendment. Even under Cohen's framework, this would likely fail because the
law directly targets press activity (confidential sourcing) and distinguishes based on content
(political campaigns). The law would need to clear heightened First Amendment scrutiny despite
its technical "general applicability."

Hypothetical 4 - Burden on Speech Effectiveness: Imagine a state employment law imposes
liability on any employer who breaches an "ironclad" promise of anonymity to an employee
about workplace wrongdoing. A newspaper, seeking to identify sources of corporate
malfeasance for a major investigation, faces a substantial damages award for breaching a
"promise" to an employee they interviewed. The newspaper argues Cohen does not apply
because the employment law, while ostensibly general, was deployed specifically to chill

7. Examples: Future Applications

Same-Side Hypotheticals (Favoring Newspapers/General Laws)

Opposite-Side Hypotheticals (Challenging General Laws)



investigative reporting about powerful interests. A court might find that even generally applicable
laws can violate the First Amendment when applied in ways that substantially burden core
speech activity.

Hypothetical 5 - Tort Damages for Business Espionage: A technology journalist publishes
confidential trade secrets obtained from a disgruntled corporate employee who demanded
anonymity. The company sues under both contract law (breach of confidentiality agreement with
the employee) and trade secret misappropriation tort. The newspaper invokes Cohen, arguing
both laws are generally applicable. However, the underlying dispute is more complex: the
employee's promise of secrecy predates the journalist's involvement, and trade secret law has
specific First Amendment carve-outs in some jurisdictions. A court might find Cohen's framework
applies to the contract claim but require heightened scrutiny for the trade secret claim, as
modern trade secret law increasingly recognizes First Amendment implications when applied to
truthful reporting about public matters, even if the information is economically sensitive. This
hypothetical illustrates the tension between Cohen's categorical approach and subsequent First
Amendment doctrine recognizing that generally applicable laws can indeed have discriminatory
effects on speech.

Legal scholars have characterized Cohen as a "short, sloppily reasoned 5-4 decision" that has
had a "remarkably insidious influence on First Amendment law." The primary criticism concerns
the Court's analytical approach rather than its specific holding about promissory estoppel.

The Court's reasoning fails to engage meaningfully with the defendant's core argument: that the
First Amendment constrains government punishment of truthful speech regardless of whether
the law is "generally applicable." Justice White's opinion appears to brush aside First
Amendment objections as if no genuine constitutional concern existed, rather than conducting
careful analysis of the competing interests.

Fence-Sitter Hypothetical
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The "generally applicable laws" framework established in Cohen has been criticized as providing
insufficient protection for First Amendment rights. Scholars note that the Court did not
adequately address how a facially neutral law can still disproportionately burden speech and
speakers. A law of "general applicability" may restrict First Amendment rights "just as effectively
as those directed specifically at speech itself," yet Cohen treats all such laws as constitutionally
insignificant to First Amendment analysis.

This approach potentially opens the door for circumventing First Amendment protections through
facially neutral regulations that disproportionately affect the press or particular speakers.

Critics argue that Cohen created the jurisprudential foundation for allowing private parties to use
property and contract rights to cordon off information from public view without meaningful First
Amendment scrutiny. By permitting enforcement of confidentiality promises even when applied
to truthful publication, the decision enables what scholars call "information privatization."

In an "information age," critics contend that society can ill afford to allow parties to effectively
restrict public access to newsworthy information through private contractual arrangements,
especially when the information is already in the public domain (as were the court records in
Cohen).

Justice White's opinion contains no meaningful analysis of why Cohen's identity was or was not
newsworthy. Justice Souter's dissent correctly identifies that Cohen's identity—his affiliation with
the opposing campaign—was itself material information voters needed to evaluate the source
and credibility of the leaked documents. The majority failed to consider whether First
Amendment protections should vary based on the newsworthiness of the information being
published.

While the majority dismissed the chilling effect as "incidental," critics argue this understates the
significance of permitting damage awards for breached confidentiality promises. Journalists
frequently rely on confidentiality agreements to access information vital to public discourse.
Permitting private parties to obtain substantial damages for breach may substantially deter
publication of important stories, particularly those involving politically sensitive information or
corporate wrongdoing.

3. Information Privatization Concerns

4. Under-Theorized about Newsworthiness

5. Insufficient Attention to Chilling Effect



The majority opinion largely ignores the traditional First Amendment rationale emphasizing the
importance of a free press to democratic self-governance. Justice Souter's dissent articulates
this more clearly: freedom of the press derives its constitutional importance from its role in
enhancing public discourse and enabling citizens to make informed political choices.

The majority's mechanical application of "general applicability" divorced from consideration of
these underlying First Amendment values represents a departure from earlier press protection
doctrine.

Some critics note an inconsistency in First Amendment doctrine: the Court elsewhere
recognizes that compelled speech can violate the First Amendment even when the compulsion
comes from generally applicable laws (as in cases involving forced political speech). Yet Cohen
treats enforcement of a promise of confidentiality—effectively compelling disclosure against a
reporter's intended speech—as presenting no First Amendment problem.

The decision gives insufficient weight to the relational aspect of source confidentiality.
Journalists maintain relationships with sources based on promises of confidentiality. Permitting
these promises to be enforced as contract or promissory estoppel claims may undermine the
institutional role of the press in society by making it difficult for journalists to maintain credible
source relationships.

"There can be little doubt that the Minnesota doctrine of promissory estoppel is a law of
general applicability. It does not target or single out the press. Rather, in so far as we are
advised, the doctrine is generally applicable to the daily transactions of all the citizens of
Minnesota. The First Amendment does not forbid its application to the press."

This quotation establishes the core holding that laws not specifically targeting the press receive
no special constitutional protection from First Amendment challenge.

6. Failure to Engage with Traditional First Amendment Values

7. Inconsistent with Compelled Speech Doctrine

8. Limited Recognition of Relationship-Based Obligations

9. Key Quotations

1. On General Applicability (Justice White, Majority)



"Generally applicable laws do not offend the First Amendment simply because their
enforcement against the press has incidental effects on its ability to gather and report the
news."

This statement articulates the framework that distinguishes between laws that regulate speech
directly and those whose effects on the press are merely incidental.

"Compensatory damages are not a form of punishment, as were the criminal sanctions at
issue in Smith. If the contract between the parties in this case had contained a liquidated
damages provision, it would be perfectly clear that the payment to petitioner would
represent a cost of acquiring newsworthy material to be published at a profit, rather than a
punishment imposed by the State."

This quotation addresses the concern that damages awards punish truthful speech, reframing
them instead as ordinary business costs.

"The dissenting opinions suggest that the press should not be subject to any law, including
copyright law for example, which in any fashion or to any degree limits or restricts the
press' right to report truthful information. The First Amendment does not grant the press
such limitless protection."

This statement establishes that the press enjoys no absolute immunity from all laws, using
copyright as an example of a non-content-based law that restricts press activity.

"Freedom of the press is ultimately founded on the value of enhancing such discourse for
the sake of a citizenry better informed and thus more prudently self-governed."

This quotation from Justice Souter's dissent articulates the traditional democratic theory of the
First Amendment that the majority opinion largely ignored.

2. On Incidental Effects (Justice White, Majority)

3. On Compensatory Damages (Justice White, Majority)

4. On Limits to Press Privilege (Justice White, Majority)

5. On Public Discourse and Free Press Values (Justice Souter,
Dissent)

6. On Laws of General Applicability Still Restricting Speech (Justice



"Laws of general applicability may restrict First Amendment rights just as effectively as
those directed specifically at speech itself."

This statement, from Souter's dissent, challenges the majority's categorical approach by
demonstrating that facial neutrality does not guarantee constitutional permissibility.

Cohen v. Cowles Media Co. remains a watershed moment in First Amendment jurisprudence,
establishing that the press enjoys no blanket immunity from generally applicable state laws. The
decision rejected the argument that the First Amendment creates a special privilege for
journalists to break contractual promises without legal consequence.

However, the case remains deeply controversial. The narrow 5-4 majority, the scholarly criticism
of its reasoning, and subsequent developments in First Amendment doctrine suggest that
Cohen's categorical "generally applicable laws" approach may not represent the final word on
how the Constitution protects press freedom. Justice Souter's dissent, in particular, provides a
compelling counter-framework emphasizing the role of public discourse and the distinction
between formal neutrality and actual burden on speech.

The case illustrates the ongoing tension in First Amendment law between protecting the
institutional role of the press in democratic society and subjecting the press to the same legal
constraints as other actors in society.

Souter, Dissent)

Summary and Significance



The Supreme Court held that the First Amendment does not guarantee the press a constitutional
right of access to government-controlled information sources, such as a county jail, beyond that
afforded to the general public.

On March 31, 1975, an inmate died by suicide in the Greystone section of the Santa Rita Jail in
Alameda County, California. The deceased prisoner, Robert Presley, had been held in solitary
confinement. Following the suicide, KQED, Inc., a San Francisco-based public radio and
television station, conducted an investigation into conditions in the jail, suspecting that
substandard living conditions contributed to the inmate's death.

KQED reported on the suicide and included statements from a staff psychiatrist indicating that
prisoners were suffering from the poor conditions at the facility. Based on this investigation,
KQED sought permission to: - Conduct a comprehensive inspection of the jail facilities -
Interview specific inmates currently housed at the facility - Bring tape recorders, sound
equipment, and film cameras to document conditions - Photograph and record conditions for
broadcast on radio and television

Sheriff Thomas L. Houchins of Alameda County denied KQED's request for special access.
However, Houchins did offer an alternative: KQED could participate in the same monthly public
tours that were available to any member of the general public. These public tours included: -
Access to some portions of the jail facility (but NOT the Greystone section where the suicide
occurred) - No prohibition on attending the tours - Restrictions on bringing recording or
photographic equipment - Restrictions on interviewing inmates

HOUCHINS v. KQED, INC., 438 U.S. 1 (1978)
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The case centered on the interpretation of the First Amendment to the U.S. Constitution,
particularly whether it protects a right of access to government information and government
sources. The case also implicated the Fourteenth Amendment's Equal Protection Clause insofar
as it relates to press freedoms.

KQED, joined by two local branches of the National Association for the Advancement of Colored
People (NAACP), filed suit against Sheriff Houchins under 42 U.S.C. § 1983, alleging that his
denial of access to the jail violated the First and Fourteenth Amendments to the U.S.
Constitution.

District Court Ruling: The District Court agreed with KQED and issued a preliminary injunction
against Sheriff Houchins. The injunction prevented the Sheriff from categorically denying KQED
and other news media representatives access to the jail facility. The District Court found that the
media had a constitutional right to gather information from the jail and should be permitted to
bring recording and photographic equipment.

The Sheriff appealed the District Court's preliminary injunction.

Court of Appeals Ruling: The Ninth Circuit affirmed the District Court's judgment. The
appellate court upheld the preliminary injunction, agreeing that KQED had demonstrated a
likelihood of success on the merits of its First Amendment claim. The Court of Appeals held that
the press had a constitutional right to access the jail for purposes of gathering and reporting
newsworthy information.

Sheriff's Response to Appellate Ruling: Following the adverse appellate decision, Sheriff
Houchins announced a limited response: he established a program of regular monthly tours of
the jail facility open to the public (including media representatives), though still without access to
the Greystone section, and still prohibiting cameras, tape recorders, and inmate interviews.

Relevant Constitutional Provisions

3. PROCEDURAL HISTORY

District Court (Northern District of California)

United States Court of Appeals for the Ninth Circuit

United States Supreme Court



Petition for Certiorari: Sheriff Houchins sought review by the Supreme Court, challenging the
constitutional premise that the press possessed any special right of access to public facilities
beyond that of the general public.

Supreme Court Docket: The case was docketed as No. 76-1310. It was argued on November
29, 1977, and decided on June 26, 1978.

Supreme Court Ruling: In a plurality decision with a 4-3 split (two justices did not participate),
the Supreme Court reversed both lower court decisions and rendered judgment in favor of
Sheriff Houchins.

Chief Justice Warren E. Burger - Authored the majority opinion - Joined by: Justice Byron R.
White and Justice William H. Rehnquist

Justice Potter Stewart - Concurred in the judgment (making 4 votes to reverse) - Note: Justice
Stewart agreed that the District Court's preliminary injunction was overly broad and should be
reversed, but he disagreed with the sweeping language of the majority and would have imposed
more limited access restrictions

Justice Potter Stewart - Concurred in the judgment only (not the majority's reasoning) -
Stewart agreed the District Court's injunction went too far but advocated for a narrower holding -
He would have allowed the press to bring recording equipment even if the general public could
not, since the press serves the function of conveying information to the public - Stewart's
position represented a middle ground: some press access advantage, but not unlimited access

Justice John Paul Stevens - Authored the dissenting opinion - Joined by: Justice William J.
Brennan, Jr. and Justice Lewis F. Powell, Jr.

4. JUDICIAL VOTES

Vote Breakdown: 4-3 (with 2 not participating)

MAJORITY (4 Justices)

CONCURRENCE (1 Justice)

DISSENT (3 Justices)



Justice Thurgood Marshall - Did not participate in consideration or decision of the case

Justice Harry A. Blackmun - Did not participate in consideration or decision of the case

The Judgment: The Supreme Court reversed the judgments of the District Court and Court of
Appeals, rendering judgment in favor of Sheriff Thomas L. Houchins.

The Rule Announced:

1. No General Right of Access to Government Information: The First Amendment does
not guarantee the public, or the press specifically, a right of access to information generated
or controlled by government, nor does it guarantee the press any basic right of access
superior to that of the public generally.

2. Equal Access Principle: The Constitution does no more than assure the public and the
press equal access once government has voluntarily opened its doors. If government
chooses to deny access, it may do so equally to press and public alike.

3. No Special Press Privilege: News media have no special right of access to the Alameda
County Jail different from or greater than that accorded to the public generally.

4. Burden on Legislative/Executive Branches: If the news media desire access different
from or greater than that accorded the public generally, that request should be directed to
the legislative or executive branches of government, not to the courts through constitutional
interpretation.

Chief Justice Burger's majority opinion rested on the fundamental distinction between: - First

JUSTICES NOT PARTICIPATING (2 Justices)

5. HOLDING

6. ANALYSIS OF OPINIONS

MAJORITY OPINION (Chief Justice Burger, joined by Justices White
and Rehnquist)

Conceptual Framework



Amendment protections: Protecting the right to publish and disseminate information freely -
First Amendment affirmative rights: NOT requiring government to create access to
information or to facilitate newsgathering

Burger emphasized that the Constitution protects the freedom to publish what one already
knows, but does not require government to disclose information in government's control.

1. Precedent from Pell v. Procunier: The majority relied heavily on Pell v. Procunier, 417
U.S. 817 (1974), which held that prison inmates had no First Amendment right to hold face-
to-face interviews with specific media representatives. Burger extended this principle to
hold that the press itself had no greater right than inmates to demand access.

2. No Affirmative Rights Under the First Amendment: The majority stressed that the First
Amendment is primarily a restraint on government action prohibiting or punishing speech,
not a mandate requiring government to provide access to information or facilities. It protects
expression but does not guarantee the means of gathering information.

3. Equal Treatment Principle: The opinion emphasized that once government decides to
allow any access, it must do so equally. The Sheriff's offer of monthly public tours available
to KQED on the same basis as other citizens satisfied any constitutional requirement.

4. Institutional Concerns: Burger expressed concerns that courts should not second-guess
executive decisions about jail security and management. Requiring access to prisons poses
risks to institutional operations and security.

"The First and Fourteenth Amendments do not guarantee the public a right of access to
information generated or controlled by government, nor do they guarantee the press any
basic right of access superior to that of the public generally."

"The Constitution does no more than assure the public and the press equal access once
government has opened its doors."

"Beyond question, the role of the media is important; acting as the 'eyes and ears' of the
public, they can be a powerful and constructive force, contributing to remedial action in the
conduct of public business. They have served that function since the beginning of the
Republic, but like all other components of our society media representatives are subject to
limits."

Legal Reasoning

Key Language from Burger's Opinion



"The media have no special right of access to the Alameda County Jail different from or
greater than that accorded the public generally."

The majority adopted what might be characterized as a minimalist view of First Amendment
affirmative rights. The opinion reflects concern that recognizing a press right of access would: -
Create an unmanageable standard for determining what access is "required" - Interfere with
legitimate government security and operational concerns - Elevate the press to a specially
privileged position beyond the general public - Invite courts into inappropriate management of
government institutions

Justice Stewart agreed with the bottom line—that the District Court's preliminary injunction was
too broad and should be reversed—but he fundamentally disagreed with Burger's sweeping
language and categorical rejection of any press access advantage.

1. Narrower Holding Preferred: Stewart would have reversed the injunction but on narrower
grounds, without foreclosing the possibility of press access rights in other contexts.

2. Functional Press Role: Stewart's opinion emphasized that the press serves a distinct
function—conveying information to the public—that the general public does not serve.
Therefore, the press should be treated differently in some respects.

3. Specific Access for Equipment: Stewart believed that while the press should not have
unlimited access or the right to interview specific inmates, they should be permitted to bring
tape recorders, cameras, and photographic equipment to document conditions, even if the
general public could not.

4. Limited Injunction as Remedy: Rather than reversing entirely, Stewart would have
remanded for the District Court to craft a more limited injunction that accommodated the
press's newsgathering function without creating excessive security risks.

Stewart's concurrence articulated a middle-ground position: acknowledging that the First

Constitutional Theory

CONCURRENCE (Justice Potter Stewart)

Strategic Agreement with Different Reasoning

Stewart's Position

Theoretical Significance



Amendment provides some protection for newsgathering activities while rejecting the notion that
the press has unlimited access rights. This position suggested that a more nuanced approach
than Burger's categorical rule might be appropriate.

The dissent rejected the majority's categorical rule and argued that the First Amendment does
protect meaningful access rights for the press to government-controlled institutions, particularly
where public safety and accountability are at stake.

1. Democratic Accountability: The dissent emphasized that citizens have a critical interest
in knowing about conditions in public institutions, particularly prisons, where government
holds people against their will. Public oversight of such institutions is essential to
democracy.

2. Penological Justifications: The dissent stated: "There is no legitimate penological
justification for concealing from citizens the conditions in which their fellow citizens are
being confined."

3. Arbitrary Denial of Information: The opinion argued that an "official prison policy of
concealing such knowledge from the public by arbitrarily cutting off the flow of information at
its source abridges the freedom of speech and of the press protected by the First and
Fourteenth Amendments to the Constitution."

4. Press as Conduit for Public Information: The dissent viewed the press not as seeking
special privilege, but as serving the public's interest in information about government
operations. Denying the press access effectively denies the public access to crucial
information.

5. Context Matters: Unlike a general access right to all government information, the dissent
suggested that access rights might be more compelling in the prison context, where:

Government operates a total institution
Citizens have no independent ability to observe conditions
Public accountability is particularly important
The government has a history of concealing misconduct

DISSENT (Justice John Paul Stevens, joined by Justices William J.
Brennan, Jr. and Lewis F. Powell, Jr.)

Fundamental Disagreement with Majority

Key Arguments in the Dissent



The dissent advocated for a more expansive First Amendment that recognizes a qualified right
of press access to certain government facilities and institutions, particularly those affecting
fundamental liberty and safety. This right would not be absolute but would require government to
demonstrate specific, compelling reasons (such as security) for denying access.

The dissent articulated an alternative constitutional vision that would become influential in later
press-access cases. Justices Brennan and Powell, in particular, were known for their expansive
First Amendment jurisprudence and would continue to advocate for press access rights in
subsequent cases.

Scenario: A state Department of Corrections denies media requests to visit a maximum-security
prison to interview inmates about conditions and to photograph the facility. A local newspaper
challenges the denial, claiming a First Amendment right to access for purposes of investigative
reporting on alleged constitutional violations.

Application: Under Houchins, the state could prevail. The Court's holding clearly establishes
that the media have no greater right than the general public. If the prison allows general public
tours, the state could offer media representatives the same tours without allowing cameras,
interviews, or specialized access. The state could argue institutional security concerns preclude
special media access.

Outcome Likely: Defendant (prison) prevails. The categorical rule from Houchins permits equal
exclusion.

Scenario: A county jail adopts a blanket policy denying all public access, including media
access, to any part of the facility. The Sheriff implements this policy in response to one incident

Dissent's Vision

Significance of the Dissent

7. EXAMPLES: FUTURE APPLICATIONS

Hypothetical 1: Same Side as Houchins (Narrow Access)

Hypothetical 2: Same Side as Houchins (Categorical Denial of All
Access)



of an inmate injury during a media tour. A television news station sues, arguing that if the jail is
open to the general public in any way, the media must have equal access, but if truly closed to
all, different constitutional principles apply.

Application: Under Houchins, the jail could likely prevail even with a categorical closure to all
public access (including media). The majority opinion suggests that the First Amendment
guarantees no affirmative right to access at all. The jail would need to show only that any access
allowed to anyone is also offered to the media on equal terms. A complete closure affects
everyone equally and does not implicate the First Amendment's equal-access guarantee.

Outcome Likely: Defendant (jail) prevails. No affirmative access right exists.

Scenario: A state prison opens its facilities to the general public, allowing monthly tours and
inmate visits, but adopts a specific rule prohibiting media representatives from attending any
tours or conducting any interviews with inmates. The policy explicitly targets media organizations
while allowing all other groups access.

Application: Under Houchins, even the majority acknowledged the "equal access" principle. If
the prison affirmatively opens its doors to some people (the general public), it may not
discriminate against the media in providing that access. Chief Justice Burger stated: "The
Constitution does no more than assure the public and the press equal access once government
has opened its doors."

This hypothetical presents differential treatment of the media, not merely denial of enhanced
access. The prison's categorical exclusion of media from public access might violate the Equal
Access principle that Houchins itself recognizes.

Outcome Likely: Plaintiff (media) prevails on equal-access grounds, though Houchins' majority
might limit the remedy to equal treatment rather than requiring special media access.

Scenario: Following negative press coverage of conditions in a county jail, the Sheriff
announces a new access policy: media organizations that have published critical stories about

Hypothetical 3: Opposite Side from Houchins (Discriminatory
Access)

Hypothetical 4: Opposite Side from Houchins (Content-Based
Discrimination)



the jail are prohibited from visiting or conducting interviews, while media that have published
favorable stories (or no stories) are permitted to attend public tours. The Sheriff justifies this as
necessary to prevent further negative publicity that could harm jail operations.

Application: This scenario involves content-based discrimination, which is categorically
disfavored under the First Amendment. Even though Houchins holds that the press has no
special right of access, the case does not suggest that government can discriminate among
members of the press based on the content of their prior coverage.

The majority's principle of "equal access" could not accommodate viewpoint discrimination.
While Houchins rejects expanded press access rights, it does not authorize government to
selectively punish the press through discriminatory denial of equal access based on their
editorial positions.

Outcome Likely: Plaintiff (media) prevails. Content-based discrimination violates the First
Amendment even under Houchins, though the remedy might be limited to restoring equal access
rather than mandating special press privileges.

Scenario: A federal courthouse implements a rule prohibiting any recordings (audio, video, or
photographic) by any person, including media and public, during judicial proceedings. Media
organizations challenge the rule, arguing that without visual recording, they cannot adequately
convey proceedings to the public. The government argues that courtroom security and decorum
require the prohibition, and that Houchins establishes that the press has no affirmative right to
facilities or equipment for newsgathering.

Application: This scenario sits on the boundary of Houchins' reasoning. The courthouse has
opened its doors to the public (trials are public), so the equal-access principle would seem to
apply: the media can attend on the same basis as the general public, but cannot demand special
recording privileges.

However, this case differs from Houchins in that: 1. Courts have unique structural roles in the
constitutional system 2. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980), decided
two years after Houchins, did recognize some First Amendment right of access to judicial
proceedings 3. Courtrooms serve quasi-constitutional functions

A court applying Houchins might distinguish the courthouse from prisons and jails. While
Houchins permits government to deny special media access to prisons, the judicial system might
be different. Alternatively, a court might find that once the courthouse admits the public, the

Hypothetical 5: The Fence-Sitter (Qualified Vs. Absolute Access)



"equal access" principle of Houchins applies—the media must be on the same footing as other
observers, but cannot demand special recording rights.

Outcome Uncertain: Could go either way. Houchins' categorical principle suggests media
loses, but structural constitutional considerations regarding courts and judicial openness might
lead a court to carve out an exception or to interpret Houchins narrowly as applying only to
executive institutional access, not judicial proceedings.

Criticism: Scholars have criticized the majority opinion for adopting an overly categorical
approach that forecloses nuanced analysis of different contexts. The blanket statement that the
First Amendment provides no affirmative access rights fails to distinguish between: - Access to
prisons (institutional security concerns) - Access to courthouses (structural constitutional role) -
Access to legislative proceedings (transparency concerns) - Access to executive operations
(varying secrecy interests)

By adopting a categorical rule, Houchins arguably created an inflexible framework that fails to
account for the different First Amendment values at stake in different institutional contexts. This
unduly restricts First Amendment protections.

Criticism: Justice Stewart's concurrence highlights a fundamental weakness in the majority: it
fails to acknowledge that the press serves a different function than the general public. The press
gathers, synthesizes, and disseminates information to the broader public. Treating the press
identically to the general public assumes a false equivalence.

As Stewart noted, if the press cannot bring recording equipment, they cannot adequately convey
information (visual conditions in a jail) to the public. By denying the press this equipment (while
acknowledging they fill the "eyes and ears" role), the majority effectively denies the public
access to important information about government operations.

This weakness suggests that the equal-access framework may not truly serve First Amendment
values in all contexts.

8. CRITIQUE

Scholarly and Analytical Weaknesses

1. Overly Broad Categorical Rule

2. Failure to Recognize the Difference Between Press and Public



Criticism: The majority opinion gives excessive deference to institutional concerns (security,
operations) without requiring government to demonstrate that special media access would
genuinely jeopardize these interests. The opinion contains language suggesting that courts
should refrain from second-guessing executive decisions about institutional management.

However, critics argue that: - Blanket assertions about security risks are insufficient without
empirical support - Prisons and jails are precisely the institutions most requiring oversight
because government has total control over inmates - A more appropriate approach would
balance institutional concerns against First Amendment values, requiring government to show
specific, compelling reasons for denying access

Criticism: A significant scholarly critique (notably from Professor Matthew Schafer's article
"Does Houchins v. KQED, Inc. Matter?") observes that while the plurality decision uses
sweeping language, the case's facts and analysis are narrower than courts have subsequently
interpreted.

The case involved: - A specific request for special media access to a prison - No allegation that
the prison was categorically closed to public observation - A Sheriff's offer of equal access
through public tours

The broader principle—that the press has no affirmative right to government information—may
be overstated given the case's specific facts. Subsequent courts have treated Houchins as
controlling law more broadly than its specific holding warrants.

Criticism: The dissent's critique—which has echoed in subsequent scholarship—emphasizes
that the majority opinion insufficiently accounts for the role of informed citizenry in a democratic
system. By denying the press access to information about conditions in government institutions:
- Citizens cannot exercise meaningful oversight - Government accountability is impaired -
Institutional misconduct may remain concealed

The majority's response—that legislative and executive branches can grant such access if they
wish—is somewhat circular. It places all discretion with the institution whose operations are
being scrutinized, removing any judicial check on arbitrary denial of access.

3. Institutional Competence and Balancing

4. Narrow Scope Despite Broad Language

5. Inadequate Attention to Democratic Values

6. The Plurality Problem



Institutional Critique: Houchins is a plurality decision (Chief Justice Burger's majority opinion
joined by only two other justices, with Justice Stewart concurring only in the judgment). As such,
it lacks the full authority of a majority opinion.

Justice Stewart's separate concurrence expressed disagreement with Burger's sweeping
language, suggesting that only three justices truly endorsed the breadth of the rule stated in
Burger's opinion. The holding might more accurately be stated much more narrowly: the District
Court's specific preliminary injunction was too broad, without necessarily establishing a blanket
rule against all press access rights.

However, subsequent courts have often cited Houchins as if it announced settled law on the
question of press access rights generally, effectively treating the plurality opinion as having more
precedential weight than it arguably should.

Critique: Just two years after Houchins, the Supreme Court decided Richmond Newspapers,
Inc. v. Virginia, 448 U.S. 555 (1980), which recognized that the First Amendment does protect a
right of access to criminal trials. The public and press have a qualified right to attend judicial
proceedings.

Houchins's categorical rejection of affirmative access rights has not been sustainable. Richmond
Newspapers and subsequent cases have recognized that First Amendment values sometimes
require access rights, at least in contexts involving: - Judicial proceedings - Public information
about government operations - Matters of significant public interest

This suggests that Houchins' broad categorical approach was fundamentally flawed or at least
overstated.

Weakness in Majority Response: The dissent argued persuasively that there is "no legitimate
penological justification" for the Sheriff's categorical refusal to allow media access to document
jail conditions. Prisons are not designed to hide from all outside observation—indeed,
rehabilitation theory suggests the importance of outside interaction.

The majority opinion does not adequately address whether prisons and jails have legitimate,
substantial interests in preventing all outside observation versus merely regulating that
observation for security purposes. This is a meaningful distinction that the opinion glosses over.

7. Distinction from Richmond Newspapers Not Adequately Addressed

8. The Penological Justification Issue



"The First and Fourteenth Amendments do not guarantee the public a right of access to
information generated or controlled by government, nor do they guarantee the press any
basic right of access superior to that of the public generally."

Context and Significance: This is the case's fundamental holding, establishing the baseline
principle that the Constitution provides no affirmative right to government information. This quote
is essential because it encapsulates the majority's entire constitutional theory—a minimalist
approach to First Amendment affirmative rights.

Application: This principle has been cited repeatedly in subsequent cases to reject press
claims for special access to government facilities and information.

"The Constitution does no more than assure the public and the press equal access once
government has opened its doors."

Context and Significance: This quote articulates what might be called the "equal access"
doctrine—the only constitutional guarantee Houchins recognizes regarding press access. Once
government permits some access, it must provide equal access to all, including the press. This
principle distinguishes Houchins from cases involving discriminatory denial of access.

Application: This principle has been invoked in subsequent cases where the press argues that
even if no affirmative access right exists, discriminatory denial of equal access violates the
Constitution.

"Beyond question, the role of the media is important; acting as the 'eyes and ears' of the
public, they can be a powerful and constructive force, contributing to remedial action in the
conduct of public business. They have served that function since the beginning of the
Republic, but like all other components of our society media representatives are subject to
limits."

9. KEY QUOTATIONS

Quote 1: The Fundamental Holding (Chief Justice Burger)

Quote 2: The Equal Access Principle (Chief Justice Burger)

Quote 3: Recognition of Press Function (Chief Justice Burger)



Context and Significance: This quote represents a nuanced element within the majority
opinion—acknowledgment that the press serves a valuable democratic function. However,
Burger uses this acknowledgment to argue that even important institutions remain "subject to
limits." This reflects the majority's balancing: press function is important, but it does not override
government's institutional interests.

Application: This quote is often cited by commentators to note that even Houchins, despite its
restrictive holding, acknowledged the press's democratic role. It serves as a potential basis for
distinguishing Houchins in contexts where the press's ability to serve that function is
substantially impaired.

"The media have no special right of access to the Alameda County Jail different from or
greater than that accorded the public generally."

Context and Significance: This is the narrowest statement of the holding, specifically
addressing the case's facts. It is frequently cited as the operative holding when courts address
press access claims.

Application: This language is used when courts reject press arguments for special access
rights, reaffirming that the press stands on equal footing with the general public regarding
government access.

"There is no legitimate penological justification for concealing from citizens the conditions
in which their fellow citizens are being confined."

Context and Significance: This dissent quote, joined by Justices Brennan and Powell,
represents the competing constitutional vision. Rather than focusing on what the First
Amendment does not require, Stevens emphasizes what democratic governance requires—
citizen knowledge of government institutions affecting liberty.

Application: This principle has influenced subsequent cases recognizing access rights and
continues to be cited by advocates for press and public access to government institutions. It
represents a path not taken by the Houchins majority.

Quote 4: Institutional Allocation of Power (Chief Justice Burger)

Quote 5: The Dissent's Democratic Theory (Justice Stevens)



Just two years after Houchins, the Supreme Court began to adopt a more flexible approach to
First Amendment access rights. In Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980),
the Court recognized that the First Amendment provides a qualified right of access to criminal
trials. The Court distinguished criminal trials as serving constitutional functions (open courts,
public trials) that warrant special First Amendment protection.

Subsequent cases, including Press-Enterprise Co. v. Superior Court, 464 U.S. 501 (1984),
further developed the principle that certain government proceedings and institutions warrant
First Amendment access protections, particularly where: - The institution has a history of public
access - Public access plays a significant role in the function of the institution - Closure would
impair important interests in openness and accountability

These developments suggest that while Houchins remains nominally good law, its categorical
approach has been substantially limited by subsequent precedent recognizing contextual First
Amendment access rights.

ADDITIONAL CONTEXT: POST-HOUCHINS
DEVELOPMENT

Richmond Newspapers (1980) and Later Cases



The First Amendment does not shield journalists from liability for invasion of privacy through
surreptitious photography, recording, and trespass in a private home, even when investigating
suspected criminal activity.

A. A. Dietemann was a disabled veteran with limited formal education who engaged in
unlicensed healing practices, using clay, minerals, and herbs to treat patients in his home. His
practice constituted what the court characterized as "simple quackery." The Los Angeles District
Attorney's Office was investigating Dietemann's unlicensed medical practice, suspected to be
fraudulent.

Life Magazine, a publication of Time, Inc. (a New York corporation), entered into an arrangement
with the District Attorney's Office of Los Angeles County whereby Life's employees would
infiltrate Dietemann's home to obtain documentary evidence of his fraudulent practices. On
September 20, 1963, two Life Magazine employees—Jackie Metcalf and William Ray—visited
Dietemann's home under false pretenses, claiming to have been referred by a friend seeking
medical treatment.

Without Dietemann's knowledge or consent:

DETAILED CASE BRIEF: DIETEMANN V.
TIME, INC.

449 F.2d 245 (9th Cir. 1971)

1. MEMORY JOGGER

2. DETAILED CASE FACTS

Factual Background

Newsgathering Conduct

The Intrusion



William Ray photographed Dietemann using a hidden camera while Dietemann examined
Metcalf
Metcalf carried a concealed radio transmitter in her purse that transmitted the entire
conversation to a tape recorder located in a parked automobile outside
The automobile contained Joseph Bride (Life employee), John Miner (Los Angeles District
Attorney's Office representative), and Grant Leake (investigator from the State Department
of Public Health)
The entire examination, including Dietemann's medical diagnosis, was secretly recorded

On November 1, 1963, Life Magazine published an article entitled "Crackdown on Quackery"
featuring photographs of Dietemann taken without his consent in his private home, along with
descriptions of his unlicensed practices.

First Amendment: Freedom of speech and press protection
Fourth Amendment: Protection against unreasonable searches and seizures (raised but
not directly applicable to private party conduct)
California Common Law: Tort of invasion of privacy—specifically the intrusion upon
seclusion doctrine under what would become Restatement (Second) of Torts § 652B

Dietemann sued for: 1. Invasion of privacy under California state common law 2. Violation of
constitutional privacy rights under federal law (42 U.S.C. § 1983, though liability under this
provision was problematic given the private actor involvement)

Case Citation: Dietemann v. Time, Incorporated, 284 F. Supp. 925 (C.D. Cal. 1968)

Decision Date: May 28, 1968

Trial Court Judge: District Judge Carr

Publication

Relevant Constitutional and Common Law Provisions

Plaintiff's Claims

3. PROCEDURAL HISTORY

District Court Proceedings (Central District of California)



Nature of Suit: Diversity jurisdiction suit (federal question court interpreting California state law)

Trial: The parties waived a jury trial and submitted the case to the court for decision based on
stipulated facts and evidence

District Court Holding:

Judge Carr concluded: 1. "The publication in Life Magazine on November 1, 1963 of plaintiff's
picture taken without his consent in his home on September 20, 1963 was an invasion of his
privacy under California law for which he is entitled to damages." 2. The acts of defendant
constituted an invasion of plaintiff's right of privacy guaranteed by the Constitution of the United
States 3. Plaintiff was entitled to relief under Section 1983, Title 42, United States Code

Damages Awarded: $1,000 in general damages "for injury to [Dietemann's] feelings and peace
of mind"

Time's Objections: Time, Inc. challenged the liability finding and argued that the First
Amendment provided protection for newsgathering activities

Case Citation: A. A. Dietemann, Appellee, v. Time, Inc., a New York Corporation, Appellant, 449
F.2d 245 (9th Cir. 1971)

Decision Date: August 23, 1971

Appellate Panel: - Circuit Judge Carter - Circuit Judge Shirley Mount Hufstedler (Opinion
Writer) - District Judge Von Der Heydt

Basis for Appeal: Time, Inc. appealed the district court's judgment, asserting that: 1. California
law should not recognize an intrusion tort for undercover newsgathering 2. The First Amendment
provided immunity for journalistic activities, even if they involved electronic surveillance and
photography 3. The First Amendment protected newsgathering activities that would otherwise
constitute torts or crimes 4. The damages award was excessive

Author: Circuit Judge Shirley Mount Hufstedler

Appellate Proceedings (Ninth Circuit Court of Appeals)

4. JUDICIAL VOTES

Majority Opinion



Joining Judges: - Circuit Judge Carter (partial joinder) - District Judge Von Der Heydt
(presumed—the opinion is styled as the "Court" opinion)

Vote: The opinion appears to be a 3-0 affirmance on the primary issues, though Judge Carter
filed a concurrence and partial dissent on a narrow issue

Outcome: AFFIRM the district court judgment

Author: Circuit Judge James M. Carter

Position: Concurred in all of the majority opinion except one specific portion

Issue of Disagreement: Judge Carter disagreed with the majority's decision to avoid
addressing whether defendants' employees were acting as agents (or "special agents") of the
police in violation of the Fourth Amendment and other constitutional amendments. Specifically,
Carter argued that the majority should have reached the third issue regarding potential
constitutional violations based on the cooperation between Life Magazine employees and law
enforcement.

Reasoning for Carter's Position: Carter believed that the defendants' coordinated efforts with
the District Attorney's Office and State Department of Public Health investigators raised serious
Fourth Amendment concerns about warrantless searches and seizures, even though conducted
through private parties.

Note on Dissent: Carter's concurrence-in-part, dissent-in-part was narrow. He concurred that
plaintiff had proven a cause of action under California law and that the First Amendment did not
shield the defendants from liability. However, he wanted the court to also address and potentially
reach different conclusions on the constitutional dimensions of the case.

The Ninth Circuit AFFIRMED the district court's judgment, including the award of $1,000 in
general damages for invasion of privacy.

Concurring and Dissenting Opinion

5. HOLDING

Judgment

Rule Announced



The First Amendment does not accord journalists immunity from liability for torts or crimes
committed during newsgathering. Specifically:

1. No Special Immunity for Newsgathering: The First Amendment has never been
construed to provide newsmen with immunity from torts or crimes committed during the
course of newsgathering.

2. Newsgathering vs. Publication: Newsgathering is entitled to significantly less First
Amendment protection than the publication or broadcast of information. Journalists may be
held liable for tortious conduct during newsgathering even though they possess broad
protections against liability for what they subsequently publish.

3. Intrusion Tort Recognition: California recognizes a tort for intrusion upon seclusion, which
encompasses clandestine photography, recording, and electronic surveillance in a person's
private home without consent.

4. No License for Physical or Electronic Trespass: The First Amendment does not serve
as a license to trespass, steal, or intrude by electronic means into the precincts of another's
home or office. This prohibition applies regardless of whether the person under
investigation is suspected of criminal conduct.

5. Reasonable Expectation of Privacy: While a person who invites visitors to their home
assumes the risk that the visitor may report what they hear and see, the homeowner does
not assume the risk that such observations will be electronically recorded and
photographed for dissemination to millions of readers.

Judge Hufstedler's majority opinion adopted and extended California's recognition of the tort of
invasion of privacy by intrusion. The court reasoned that California courts would "approve the
extension of the tort of invasion of privacy to instances of intrusion, whether by physical trespass
or not, into spheres from which an ordinary man in plaintiff's position could reasonably expect
that the particular defendant should be excluded."

Key Analytical Framework: The court employed a reasonable expectation of privacy standard,

6. ANALYSIS OF OPINIONS

Majority Opinion (Judge Hufstedler)

A. The Court's Reasoning on the Intrusion Tort



distinguishing between: - Assumed Risk: When a person invites another into their home, they
accept the risk that the visitor may spread information about what they witnessed through
normal conversation - Non-Assumed Risk: The homeowner does not assume the risk that
visitors will record, photograph, or electronically transmit their observations

This distinction recognizes human dignity and the sanctity of the home while acknowledging that
social interactions inherently involve some risk of disclosure through ordinary channels.

The majority rejected Time's central argument that the First Amendment protected investigative
newsgathering, even when it involved trespass and electronic surveillance. The opinion made
several critical moves:

1. Hierarchical First Amendment Protection: The court established that newsgathering
receives less constitutional protection than publication. This means:

Publication/broadcast of news enjoys robust First Amendment protection against
subsequent liability
The methods used to gather news—the process itself—receive substantially less
protection
Journalists cannot hide behind the First Amendment shield to immunize their
newsgathering tactics

2. Torts and Crimes Are Not Immunized: The opinion explicitly stated that the First
Amendment "has never been construed to accord newsmen immunity from torts or crimes
committed during the course of newsgathering." This categorical statement applies to all
torts and crimes, not just some subset.

3. No Context-Based Exception: The majority rejected the argument that investigating
suspected criminal activity (quackery/fraud) created an exception to the general rule. The
opinion emphasized: "It does not become such a license simply because the person
subjected to the intrusion is reasonably suspected of committing a crime."

This language directly addresses the law enforcement cooperation angle and prevents
journalists from claiming enhanced rights when investigating legally questionable conduct.

While not systematized in modern Restatement format, Judge Hufstedler's opinion identified the
following elements of the intrusion tort:

B. First Amendment Analysis

C. The Intrusion Tort Elements



1. Intentional Intrusion: The defendants deliberately entered the home and conducted
surveillance

2. Private Space: The intrusion occurred in a private home where privacy expectations were
highest

3. Lack of Consent: No permission was granted for photography or recording
4. Reasonableness of Privacy Expectation: The plaintiff could reasonably expect to be free

from electronic surveillance in his own home
5. Emotional Harm/Damages: The intrusion caused injury to plaintiff's feelings and peace of

mind

Judge Carter fully concurred with the majority on the core holdings: - California law recognizes
the intrusion tort - The First Amendment does not immunize tortious newsgathering - Plaintiff's
privacy rights were violated - The judgment should be affirmed

Carter's disagreement concerned a narrow but significant issue: whether the court should
reach and decide the question of whether Life Magazine's employees were acting as
"special agents" or co-conspirators with police in violation of the Fourth Amendment.

The facts showed: - Life Magazine employees worked directly with the District Attorney's office -
The operation was coordinated with law enforcement - Law enforcement officials observed the
surveillance in real-time - The evidence would presumably be used in criminal proceedings

Judge Carter believed these facts raised serious questions about whether private conduct could
be attributed to the government, making it subject to Fourth Amendment constraints. If the court
found that Life's employees were effectively acting as agents of law enforcement, the
warrantless search might violate the Constitution even if the plaintiff prevailed on the invasion of
privacy tort.

Concurring and Dissenting Opinion (Judge Carter)

A. Areas of Agreement

B. The Point of Disagreement

C. Carter's Constitutional Concern

7. EXAMPLES: FUTURE APPLICATIONS



Scenario: A television news crew, investigating suspected health code violations at a restaurant,
gains entry to the restaurant's kitchen under false pretenses. The reporter, claiming to be a
health inspector, uses a hidden camera to film the preparation of food without the restaurant
owner's knowledge or consent. The footage is later broadcast on the 11 o'clock news, causing
the restaurant's business to decline precipitously. The restaurant sues for invasion of privacy by
intrusion.

Application: Under Dietemann, the restaurant should prevail. The First Amendment does not
immunize the television station from the intrusion tort despite: - Investigation of legitimate public
health concerns - Publication of true information about potentially unsanitary conditions - The
public interest in restaurant safety

The station's newsgathering methods—deception, disguise, and electronic surveillance—
constitute tortious intrusion even though the subsequent publication enjoys strong First
Amendment protection. The station could publish the information it obtained, but it cannot hide
behind the First Amendment regarding how it obtained the information.

Scenario: A newspaper reporter, investigating corruption in a municipal housing authority,
befriends an employee of the authority and is invited to the employee's home. During the visit,
the reporter uses a smartphone to photograph confidential documents on the employee's desk
without permission, later publishing portions of the documents. The employee sues for invasion
of privacy.

Application: Dietemann supports liability despite the information being matters of public
concern (government corruption). The intrusion occurred: - Without consent - In a private home -
Through deceptive means (the friendship was instrumentally motivated) - Using electronic
means (photography)

The reporter's defense that the documents proved public corruption would not shield against
liability for the intrusion tort. The reporter could have: - Requested the documents through public
records laws - Interviewed willing sources - Used any publicly available information

The First Amendment does not permit circumventing legal processes through household
surveillance.

Hypothetical 1: Same-Side (Protecting Privacy/Restricting Press)

Hypothetical 2: Same-Side (Protecting Privacy/Restricting Press)



Scenario: A social media influencer with 500,000 followers posts photos and descriptions of a
small family restaurant where she ate lunch, mocking the food quality, service, and appearance.
She includes the restaurant's exact location and encourages followers to "warn others." The
restaurant owner, not a public figure, sues claiming that constant photography by social media
followers (encouraged by the influencer's post) constitutes invasion of privacy by intrusion.

Application: This case presents a scenario where Dietemann's logic might not support liability.
Unlike Dietemann: - The influencer did not gain entry through false pretenses to a private space
- The photography/recording occurred in a semi-public establishment open to the public - No
sophisticated electronic surveillance equipment was involved - The intrusion was not
coordinated or intentional surveillance

The broader point: Dietemann applies most strongly to invasions of genuinely private spaces
(homes, offices, private medical consultations) using deceptive means. Social media activity and
public commercial spaces present weaker cases for intrusion liability.

Scenario: A political watchdog organization obtains video footage of a state legislator accepting
what appears to be a bribe at a public hotel restaurant. The video was filmed by a journalist who
was seated at an adjacent table with a telephoto lens, filming across the restaurant with no
foreknowledge that the legislator would be present. The legislator claims invasion of privacy,
arguing he did not consent to filming.

Application: Dietemann should not support liability because: - The setting is a semi-public
commercial establishment - The legislator's conduct was visible to other members of the public -
No deception or disguise was involved - No private space was invaded - The legislator could not
reasonably expect to exclude journalists or observers from a public restaurant

The reasonable expectation of privacy is substantially lower in public or semi-public commercial
settings than in one's home.

Scenario: A journalist investigating allegations of animal abuse at a private animal sanctuary
gains entry to the facility by posing as a volunteer. Once inside, in areas designated for staff only
(barns, operating theaters), the journalist uses a hidden camera to film what appears to be cruel

Hypothetical 3: Opposite-Side (Restricting Privacy/Protecting Press)

Hypothetical 4: Opposite-Side (Restricting Privacy/Protecting Press)

Hypothetical 5: Fence-Sitter (Difficult Line-Drawing Case)



treatment of animals. The footage is published in a major magazine, prompting criminal
investigation and licensing revocation. The sanctuary owner sues for invasion of privacy.

Application: This case sits on the boundary of Dietemann's application and presents genuinely
difficult questions:

Arguments Supporting Liability (Pro-Privacy): - Sanctuary owner did not consent to
journalistic investigation - Deception was used to gain entry - Hidden camera surveillance
occurred in restricted areas (private space within a commercial facility) - Electronic surveillance
equipment was used - The intrusion was sophisticated and coordinated - Dietemann precedent
suggests journalists cannot use trickery and surveillance

Arguments Against Liability (Pro-Press): - The information revealed (animal abuse) is a
matter of substantial public concern - The sanctuary operates a commercial enterprise, not a
purely private residence - Statutory protections for animal welfare might preempt common law
privacy torts - Whistleblower doctrines and public policy considerations favor publication - The
intrusion exposed unlawful conduct (animal cruelty) - Journalists investigating serious
misconduct might have limited alternatives for gathering evidence

Likely Outcome: A court would likely find liability under Dietemann's holding but might reduce
damages due to the public interest in exposing animal cruelty.

Criticism: The majority's categorical statement that the First Amendment provides no immunity
for newsgathering torts fails to account for the profound differences between: - Trivial or self-
interested investigations (investigating someone's medical practice for no particularly compelling
public reason) - Critical investigations revealing serious governmental or corporate wrongdoing

Academic Response: Scholars have argued that Dietemann's bright-line approach does not
adequately balance the public's interest in accountability against the privacy interests of
individuals.

8. CRITIQUE

Scholarly Criticisms and Analytical Weaknesses

A. The Overly Bright-Line Rule

B. The Hierarchy of First Amendment Protection



Criticism: The majority's establishment of a two-tiered First Amendment—with publication
receiving full protection but newsgathering receiving less—lacks clear doctrinal foundation in
prior case law.

Analytical Problem: - The opinion does not explain precisely how much protection
newsgathering receives - It does not identify which investigative methods are permissible and
which are not - Drawing the line between "publication" (protected) and "newsgathering" (less
protected) becomes unclear at the margins

Criticism: While Dietemann involved a magazine investigating unconventional medical practice
(described as "quackery"), the opinion's logic could be applied to whistleblower cases where
someone must engage in covert information gathering to expose genuine wrongdoing.

Specific Concern: An employee observing workplace safety violations, environmental crimes,
or financial fraud might need to secretly document evidence before going to authorities or the
media. Dietemann suggests such documentation could expose the employee (or a journalist
working with them) to invasion of privacy liability.

Criticism: The opinion's reliance on "reasonable expectation of privacy" does not adequately
address the problem of manufactured consent through deception.

The Problem: If a person invites a journalist into their home believing the journalist to be a
patient seeking treatment, did the person consent to photography and recording? In one sense,
yes—they allowed the person into their home. In another sense, no—they did not consent to the
use to which that presence was put.

Criticism: The majority's avoidance of the state action issue—whether Life's employees were
acting as agents of law enforcement—left open difficult constitutional questions.

C. Potential Misapplication to Whistleblowers and Public Interest Cases

D. The Reasonable Expectation of Privacy Test

E. Limited Analysis of the State Action Problem (Raised by Judge Carter)

9. KEY QUOTATIONS

Quotation 1: The Core First Amendment Holding



"The First Amendment has never been construed to accord newsmen immunity from torts or
crimes committed during the course of newsgathering. The First Amendment is not a license to
trespass, to steal, or to intrude by electronic means into the precincts of another's home or
office."

Significance: This quotation contains the central legal principle of the case. It establishes that
the First Amendment, despite its breadth, does not provide journalists with a blanket shield
against liability for tortious conduct.

"...newsgathering is entitled to less First Amendment protection than publication."

Significance: This quotation establishes the hierarchical First Amendment framework that
Dietemann introduced to media law.

"One who invites another to his home or office takes a risk that the visitor may not be what he
seems, and that the visitor may repeat all he hears and observes when he leaves. But he does
not and should not be required to take the risk that what is heard and seen will be transmitted by
photograph or recording."

Significance: This quotation articulates the philosophical foundation for distinguishing between
the inherent risks of social interaction and unreasonable expectations that people should accept
electronic recording and photography.

"It does not become such a license simply because the person subjected to the intrusion is
reasonably suspected of committing a crime."

Significance: This quotation directly rejects the "dirty hands exception"—the idea that
journalists can use improper methods when investigating suspected crime or fraud.

Quotation 2: The Limited Protection for Newsgathering

Quotation 3: The Distinction Between Assumed and Non-Assumed
Risks

Quotation 4: Rejecting Newsworthiness as a Defense to Intrusion

Quotation 5: The Affirmed Holding on California's Intrusion Tort



"The publication in Life Magazine on November 1, 1963 of plaintiff's picture taken without his
consent in his home on September 20, 1963 was an invasion of his privacy under California law
for which he is entitled to damages."

Significance: This quotation establishes that California recognizes the intrusion tort as a matter
of state common law encompassing unauthorized photography in a private home.

Dietemann v. Time, Inc., 449 F.2d 245 (9th Cir. 1971) represents a landmark decision
establishing that the First Amendment does not shield journalists from liability for tortious
newsgathering methods, even when investigating matters of public concern. By affirming
California's recognition of the intrusion tort and establishing that newsgathering receives less
constitutional protection than publication, the court balanced First Amendment freedoms against
the privacy rights of individuals in their homes. The decision has endured for over 50 years,
shaping media law, privacy tort doctrine, and the ethical boundaries of investigative journalism.

CONCLUSION



A freelance paparazzi photographer's relentless surveillance and physical harassment of a
former First Lady exceed the bounds of First Amendment protection, establishing that
newsgatherers have no immunity from tort and criminal liability for conduct while pursuing a
story.

Parties and Status: - Plaintiff/Appellant: Ronald E. Galella, a professional free-lance
photographer - Defendant/Appellee: Jacqueline Kennedy Onassis (widow of President John F.
Kennedy), mother of John Jr. and Caroline Kennedy - Intervenor-Appellee: United States of
America (represented by Secret Service agents) - Other Defendants: Secret Service agents
John Walsh, James Kalafatis, and John Connelly

Constitutional and Statutory Framework: The case involves a fundamental tension between
competing constitutional protections: First Amendment rights to newsgathering and photography
versus constitutional and common law privacy rights. The court also addressed tort law
doctrines including invasion of privacy, assault and battery, intentional infliction of emotional
distress, and false arrest/malicious prosecution.

Underlying Facts: Galella's conduct exemplified aggressive tabloid photography. Beginning in
1969, he engaged in a pattern of relentless surveillance and intrusive photography of Onassis
and her children. Specific instances included:

Positioning himself in front of John Kennedy Jr.'s bicycle path
Interrupting Caroline Kennedy at tennis
Invading the children's privacy at their private schools
Following Onassis's limousine in his automobile
Coming uncomfortably close to Onassis while she was swimming in the water
Following defendant and her children too closely in an automobile, endangering their safety
Endangering the safety of the children while they were swimming, water skiing, and

GALELLA v. ONASSIS, 487 F.2d 986 (2d Cir.
1973)

1. MEMORY JOGGER

2. DETAILED CASE FACTS



horseback riding
Intentionally physically touching Onassis and her daughter
Posturing around Onassis at theater openings and other social occasions
Engaging in a campaign of harassment causing severe emotional distress

Incident Precipitating Litigation: The core litigation stemmed from an incident on September
21, 1969, when Galella rushed Onassis's limousine, causing her to experience extreme terror.
Following this incident, Secret Service agents arrested Galella for biking while violating a traffic
ordinance, though the arrest occurred during his effort to photograph Onassis.

Newsworthiness Context: While Onassis was indisputably a public figure—as the widow of
President John F. Kennedy and a person of legitimate public interest—the court found that her
routine daily activities had only de minimis public importance that could not justify Galella's
intrusive conduct.

District Court Proceedings (353 F. Supp. 196, S.D.N.Y. 1972): - Trial Judge: Irving Ben
Cooper, District Judge - The case was filed in the Southern District of New York in Fall 1970 -
Trial dates: February 16 to March 23, 1972 - District Court Opinion issued: July 5, 1972

District Court Rulings: - Galella's false arrest and malicious prosecution claims against the
Secret Service agents were dismissed - The court found the Secret Service agents acted within
the scope of their official duties and were entitled to official immunity - Onassis's counterclaim
for damages and injunctive relief was granted - The district court imposed strict injunctive
measures restricting Galella's conduct, including: - 100 yards from Onassis's home - 100 yards
from either child's school - 75 yards from either child - 50 yards from Onassis at all other places
- Prohibition on using her name, portrait, or picture for advertising - Prohibition on attempting to
communicate with Onassis or her children except through her attorney

District Court Findings on Liability: - Galella committed invasion of privacy - Galella
committed assault and battery - Galella committed intentional infliction of emotional distress -
Galella engaged in commercial exploitation of Onassis's personality - Onassis's emotional
distress was severe, evident, and reasonable

Appeal: - Appellant: Ronald E. Galella - Court of Appeals: United States Court of Appeals for
the Second Circuit - Arguments heard: April 10, 1973 - Decision issued: September 13, 1973

3. PROCEDURAL HISTORY



Majority Opinion (487 F.2d 986): - Author: Judge J. Joseph Smith, Circuit Judge - Joining
Judges: The court is not explicit about other panel members in the available sources, but Smith
authored the full majority opinion upholding modified injunctive relief

Concurrence and Dissent: - Concurring and Dissenting Opinion: Judge Harold R. Timbers -
Judge Timbers would have taken a different approach on certain aspects of the relief granted

Vote on Outcome: - Affirmed (in part) and Modified (in part): - Judgments dismissing Galella's
complaints against the Secret Service were affirmed - Grant of injunctive relief was affirmed as
modified - Taxation of costs was affirmed in part and reversed in part

Primary Holding: The First Amendment provides no immunity to newspersons from liability for
tortious or criminal conduct committed while gathering news. A freelance photographer engaged
in paparazzi-style pursuit of a public figure may be enjoined from conduct that goes beyond the
reasonable bounds of newsgathering when such conduct constitutes a pattern of harassment,
surveillance, and physical intimidation that interferes with the subject's reasonable expectations
of privacy and personal safety.

Specific Rule Announced: While public figures remain subject to legitimate newsgathering and
public interest coverage, the courts may craft injunctive relief that: 1. Prohibits physical contact
and threats to safety 2. Establishes reasonable distance requirements for photographic pursuit
3. Restricts surveillance and stalking behavior 4. Prevents commercial exploitation using the
subject's image without consent

Modified Injunction Imposed by Appellate Court: The Second Circuit modified the district
court's injunction, substituting more narrowly tailored restrictions: - Prohibited approaching within
25 feet of Onassis or any touching of her person - Prohibited approaching within 30 feet of her
children - Prohibited blocking her movement in public places and thoroughfares - Prohibited any
act foreseeably or reasonably calculated to place her life and safety in jeopardy - Prohibited any
conduct that would reasonably be foreseen to harass, alarm, or frighten her

4. JUDICIAL VOTES

5. HOLDING

6. ANALYSIS OF OPINIONS



1. Establishment of Public Figure Status but Limited Newsworthiness - Onassis is
undisputedly a public figure as the widow of President Kennedy - However, public figure status
does not provide unlimited license for intrusive pursuit - The daily activities of a private citizen,
even if a public figure, have only "de minimis public importance" - The court distinguished
between legitimate journalism about public figures and paparazzi stalking

2. Rejection of Absolute First Amendment Immunity for Newsgatherers The opinion's most
significant holding rejected Galella's primary argument. The court found: - "There is no scope to
the First Amendment right which provides absolute immunity to newspersons from any liability
for their conduct while gathering news" - "There is no license in the First Amendment for a
newsperson to act tortuously or criminally when gathering news" - The First Amendment does
not exempt journalists from compliance with generally applicable laws

3. Conduct Analysis: Beyond Reasonable Bounds - "Galella's action went far beyond the
reasonable bounds of news gathering" - His conduct included "constant surveillance, his
obtrusive and intruding presence" - "When weighed against the de minimis public importance of
the daily activities of the defendant, Galella's constant surveillance, his obtrusive and intruding
presence, was unwarranted and unreasonable"

4. Privacy Interest in Personal Safety The court recognized a constitutionally protected
interest in: - Freedom from stalking and surveillance - Physical safety and bodily integrity -
Protection of minor children from harassment - Reasonable expectations of privacy in domestic
settings and private activities

5. Balancing Test Applied The majority articulated that "legitimate countervailing social needs
may warrant some intrusion despite an individual's reasonable expectation of privacy and
freedom from harassment." However, "such interference may be no greater than that necessary
to protect the overriding public interest."

Scenario: A documentary filmmaker positions a camera on public property facing the front
entrance of a U.S. Senator's home. Over three months, the filmmaker maintains constant

MAJORITY OPINION (Judge J. Joseph Smith)

7. EXAMPLES: FUTURE APPLICATIONS

SAME-SIDE HYPOTHETICAL 1: Video Surveillance of Public Figure's
Home



surveillance, filming the Senator's family members entering and leaving the home multiple times
daily.

Likely Outcome: DECISION FOR THE SENATOR (similar to Galella)

The constant surveillance from a fixed position aimed at the home constitutes intrusive presence
similar to Galella's behavior. An injunction preventing surveillance of the home would be
appropriate.

Scenario: An independent blogger with 50,000 followers creates a daily post identifying and
photographing a famous actress wherever she appears—restaurants, gyms, grocery stores,
medical offices. The blogger establishes a real-time location-tracking system.

Likely Outcome: DECISION FOR THE ACTRESS (similar to Galella)

The real-time tracking and pre-positioning to photograph her constitutes surveillance and
obtrusive presence beyond newsgathering bounds.

Scenario: A freelance investigative journalist photographs a city councilman meeting with a
known mob associate in public parks on multiple occasions. The journalist publishes a detailed
article with photographs prompting a federal corruption investigation.

Likely Outcome: DECISION FOR THE JOURNALIST (opposite from Galella)

The information sought has high public importance (potential corruption). The key distinction is
the high public importance of the information and the limited personal harassment involved.

Scenario: A news photographer for an established newspaper attends a charity gala and
photographs a prominent businesswoman arriving on the red carpet, mingling with guests, and
giving remarks.

SAME-SIDE HYPOTHETICAL 2: Social Media Tracking of Celebrity

OPPOSITE-SIDE HYPOTHETICAL 1: Investigation of Public
Corruption

OPPOSITE-SIDE HYPOTHETICAL 2: Photographing Public
Appearances



Likely Outcome: DECISION FOR THE PHOTOGRAPHER (opposite from Galella)

Photography at public events falls squarely within reasonable newsgathering bounds. No pattern
of harassment or surveillance existed.

Scenario: A freelance entertainment photographer learns that a famous actor has purchased a
home in a residential neighborhood. The photographer rents an apartment across the street and,
over two months, photographs the actor arriving home from work, leaving for errands, and
exercising on the property.

Likely Outcome: UNCERTAIN; LIKELY PARTIAL RELIEF FOR ACTOR

The focused, sustained surveillance resembles Galella's obtrusive presence, but the
photography is from public property without physical contact. A court would likely grant partial
relief with reasonable distance restrictions.

The standard lacks objective criteria for determining when newsgathering becomes excessive.
Different judges might evaluate the same conduct differently based on subjective assessments
of "reasonableness."

Critics have questioned the court's finding that Onassis's "daily activities" had only de minimis
public importance. A former First Lady's activities arguably retain some public interest, even if
routine.

Some First Amendment scholars have raised concerns about the injunction's proximity to
problematic prior restraint doctrine. The distance-based restrictions function as a content-neutral
but speaker-discriminating injunction against a specific person.

FENCE-SITTER HYPOTHETICAL: Neighborhood Surveillance of
Celebrity Resident

8. CRITIQUE

1. Vagueness of the "Reasonable Bounds" Standard

2. Minimal Newsworthiness Assessment

3. Injunction as Prior Restraint Concerns



The opinion contains language distinguishing Galella from "news reporters" and
"photographers." This implicit hierarchy might suggest that established news organizations
would receive greater First Amendment protection.

The opinion does not clearly explain how privacy tort law interacts with the reduced privacy
expectations of public figures under New York Times v. Sullivan and its progeny.

Quotation 1: The Core Holding on First Amendment Immunity

"There is no scope to the First Amendment right which provides absolute immunity to
newspersons from any liability for their conduct while gathering news."

Source: 487 F.2d at 994

Quotation 2: The "Reasonable Bounds" Test

"Galella's action went far beyond the reasonable bounds of news gathering. When weighed
against the de minimis public importance of the daily activities of the defendant, Galella's
constant surveillance, his obtrusive and intruding presence, was unwarranted and
unreasonable."

Source: 487 F.2d at 995

Quotation 3: The Distinction Between Public Figures and Unlimited Scrutiny

"Although Mrs. Onassis is a public figure and thus subject to news coverage, she is not
obligated to submit to the harassment, surveillance, or appropriation of her image by Galella
while engaged in her daily activities, nor to the curtailment of her liberty and her right to privacy."

Source: 487 F.2d at 994

Quotation 4: Recognition of Competing Interests

4. Application to Established News Organizations

5. Public Figure Doctrine Application

9. KEY QUOTATIONS



"Legitimate countervailing social needs may warrant some intrusion despite an individual's
reasonable expectation of privacy and freedom from harassment. However, the interference
allowed may be no greater than that necessary to protect the overriding public interest."

Source: 487 F.2d at 996

Quotation 5: Rejection of License for Tortious Conduct

"There is no license in the First Amendment for a newsperson to act tortuously or criminally
when gathering news."

Source: 487 F.2d at 994



Truthful publication of a public figure's judicial qualifications by newspapers receives First
Amendment protection despite being obtained from a confidential government source, as the
newsworthiness of the information and ordinary news-gathering techniques outweigh privacy
invasion claims.

Key Facts:

In April 1983, Governor Edmund G. Brown Jr. submitted George Nicholson's name to the
State Bar of California for consideration for judicial appointment to the bench.

The Commission on Judicial Nominees Evaluation (a State Bar agency) rated Nicholson as
"unqualified" for judicial office following a confidential investigation of his qualifications.

Under Government Code section 12011.5, the Commission's evaluation and findings were
absolutely confidential. No person was permitted to disclose whether the Commission was
considering a candidate, the candidate's identity, the evaluation, or the reasons for the
evaluation.

In July 1983, confidential information about Nicholson's unqualified rating was leaked to
media defendants and published in the Sacramento Bee (published by McClatchy
Newspapers and reporter Claire Cooper) and the Los Angeles Daily Journal (published by
Daily Journal Company and reporter Larry Sokoloff).

At the time of publication, Nicholson was a public figure: he had recently campaigned
unsuccessfully for Attorney General of California and was actively being considered for
judicial appointment.

The published information was accurate and truthful; Nicholson did not contend that the
media defendants reported falsely or inaccurately.

Nicholson v. McClatchy Newspapers, 177
Cal. App. 3d 509 (Cal. Ct. App. 1986)

1. Memory Jogger

2. Detailed Case Facts



Relevant Constitutional Provisions:

First Amendment to the United States Constitution (free speech and press protections)
California Constitution Article I, Section 1 (right to privacy)
Government Code section 12011.5 (confidentiality of judicial evaluation information)

Trial Court: George Nicholson filed a complaint with 15 causes of action in the trial court,
with 10 of those directed against the media defendants. The primary causes of action
included breach of Government Code section 12011.5, breach of common law right of
privacy, intrusion, intentional infliction of emotional distress, and constitutional privacy
violations.

Demurrer: The media defendants filed demurrers, arguing that any publication was
privileged under the First Amendment. They contended that truthful reporting of
newsworthy matters involving public figures cannot be the basis for liability in privacy tort
actions.

Trial Court Ruling: The trial court sustained the demurrers of the media defendants
without leave to amend, finding that the publication of the information was constitutionally
privileged.

Appeal: Nicholson appealed to the California Court of Appeal, Third Appellate District.

Panel Composition: California Court of Appeal, Third Appellate District

Majority Opinion: - Author: Justice Sparks - Holding: Affirmed the trial court's judgment
sustaining the demurrers

Concurring Justices: - Justice Regan, Acting Presiding Judge (concurred) - Justice Carr
(concurred)

Vote: 3-0 (Unanimous affirmance)

3. Procedural History

4. Judicial Votes



Judgment: The Court of Appeal affirmed the trial court's judgment sustaining the demurrers
without leave to amend.

Rule Announced:

The First Amendment protects the ordinary news-gathering techniques of reporters, and those
techniques cannot be stripped of their constitutional shield by calling them tortious. When a
private plaintiff who is a public figure sues a newspaper for invasion of privacy based on the
truthful publication of newsworthy information, the constitutional privilege for the truthful
publication of newsworthy matters provides an absolute defense to such privacy tort claims,
regardless of the source of the information or the manner in which it was obtained (absent
evidence of crimes or torts committed during news gathering).

Majority Opinion Analysis (Justice Sparks):

1. Public Figure Status: The court determined that Nicholson was clearly a "public figure"
under First Amendment doctrine. He had voluntarily entered the public arena by
campaigning for Attorney General and by seeking judicial appointment.

2. Newsworthiness: The State Bar's evaluation of Nicholson's judicial qualifications was
inherently newsworthy. The public has a legitimate and significant interest in understanding
the qualifications of individuals being considered for judicial appointment.

3. Truthfulness as Foundation: The court emphasized that Nicholson did not dispute the
accuracy of the published information. The truthful publication of newsworthy matters
receives prima facie First Amendment protection.

4. Broad Privacy Tort Privilege: "Sensitive to this conflict and the privacy tort's potential
encroachment on the freedoms of speech and the press, decisional law recognizes a broad
privilege cloaking the truthful publication of newsworthy matters."

5. Distinction Between News-Gathering Methods and Publication: The court held that
while reporters may not commit crimes or torts in gathering news, the normal techniques of
requesting information from sources are protected activities.

6. Statutory Confidentiality Not Determinative: Although Government Code section

5. Holding

6. Analysis of Opinions



12011.5 mandated absolute confidentiality of judicial evaluations, this statutory requirement
does not override the First Amendment's protection for truthful publication of newsworthy
matters involving public figures.

Hypothetical 1: State Bar Disciplinary Rating A California newspaper publishes truthful
information that the State Bar's Character and Fitness Committee has found a candidate for bar
admission to have deficient character qualifications. Under Nicholson, the publication would be
privileged because the candidate is a public figure and bar fitness is newsworthy.

Hypothetical 2: Performance Evaluation of Public Official A newspaper obtains and
publishes a confidential performance evaluation of a police chief showing poor management
scores. Under Nicholson, the publication would be privileged because the police chief is a public
figure and official performance is newsworthy.

Hypothetical 3: Completely Private Individual A newspaper obtains confidential medical
records through a data breach and publishes them regarding a private citizen's mental health
diagnosis. Unlike Nicholson, this would not receive First Amendment protection because the
plaintiff is a private figure with greater privacy protections.

Hypothetical 4: Trade Secrets and Confidential Business Information A newspaper
publishes a competitor's confidential manufacturing process obtained through corporate
espionage. Nicholson would not apply because trade secrets are not "newsworthy" information
about public officials.

Hypothetical 5: Political Candidate's Hidden Arrest Record A newspaper publishes
confidential sealed juvenile criminal records of a political candidate through a records clerk's
inadvertent disclosure. This sits on the fence—the candidate is a public figure, but sealed
records have special confidentiality interests. A court would need to carefully balance these
competing interests.

7. Examples: Future Applications

Same-Side Hypotheticals (Privileged Under Nicholson)

Opposite-Side Hypotheticals (Likely Not Privileged)

Fence-Sitter Hypothetical



1. Overweighting Public Figure Status: Critics argue that Nicholson may give excessive
weight to public figure status. The mere fact that someone campaigns for office does not
necessarily render all information about them "newsworthy" in a principled sense.

2. Insufficient Analysis of Statutory Confidentiality: The opinion gives limited weight to the
California legislature's explicit statutory mandate of confidentiality for judicial evaluations.
Legislatures speak with authority on matters of legitimate public policy.

3. Underexamined Source of Information: The opinion provides insufficient analysis of what
happens when information is obtained through a breach of law or contract.

4. Inadequate Balancing Test: The opinion lacks a structured balancing test for when privacy
interests of public figures might outweigh newsworthiness.

5. Confusion Between Source Confidentiality and Publication Privilege: The court does
not clearly distinguish between whether a government source can be held liable for
disclosing confidential information versus whether a newspaper can be held liable for
truthfully publishing it.

Quotation 1 (Governing Legal Principle): "Sensitive to this conflict and the privacy tort's
potential encroachment on the freedoms of speech and the press, decisional law recognizes a
broad privilege cloaking the truthful publication of newsworthy matters."

Quotation 2 (News-Gathering Protection): "The First Amendment protects the ordinary news-
gathering techniques of reporters and those techniques cannot be stripped of their constitutional
shield by calling them tortious."

Quotation 3 (First Amendment Limitations): "The First Amendment has never been
construed to accord newsmen immunity from torts or crimes committed during the course of
news gathering. The First Amendment is not a license to trespass, to steal, or to intrude by
electronic means into another's home or office."

Quotation 4 (Public Figure Standard): "At the time of the publications in this case plaintiff had

8. Critique

Scholarly Criticism and Analytical Weaknesses

9. Key Quotations



recently campaigned unsuccessfully for the office of Attorney General of the State of California,
and was being considered for appointment to judicial office. He was thus a 'public figure,' and
the State Bar's evaluation of his judicial qualifications must be considered 'newsworthy.'"

Quotation 5 (Truthfulness Standard): "Plaintiff did not contend that the media defendants
reported their information falsely or even inaccurately. The truthful reporting of newsworthy
matters is prima facie privileged."



NBC's unauthorized entry into the Miller home to film paramedics resuscitating a heart attack
victim constituted actionable trespass and invasion of privacy, despite First Amendment
newsgathering claims, establishing that media access to private property remains bounded by
common tort law.

On October 30, 1979, Dave Miller suffered a heart attack in his bedroom at the family's
apartment in Los Angeles, California. His wife, Brownie Miller, called 911, summoning Los
Angeles Fire Department paramedics to provide emergency medical assistance.

An NBC television camera crew, led by producer Ruben Norte, was following the Los Angeles
Fire Department paramedics that evening, documenting their emergency response activities.
When the paramedics responded to the call at the Miller residence, Norte and his crew entered
the Miller family's apartment without consent from any family member and filmed the
paramedics' unsuccessful attempts to resuscitate Dave Miller.

Despite intensive resuscitation efforts by the paramedics, Dave Miller died that evening at Mount
Sinai Hospital. Following his death, NBC: - Broadcast footage of Dave Miller's attempted
resuscitation on NBC's nightly news without obtaining anyone's consent - Later used portions of
the film in a commercial advertisement for an NBC "mini-documentary" series about
paramedics' work

Brownie Miller: Dave's widow who was present in the home during the trespass
Marlene Miller Belloni: Dave and Brownie's adult daughter

MILLER v. NATIONAL BROADCASTING CO.

187 Cal. App. 3d 1463 (Cal. Ct. App. 1986)
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Additionally, the City of Los Angeles was named as a defendant

United States Constitution, First Amendment: Free speech and press protections for
newsgathering
California Constitution, Article I, Section 2: State-level privacy and free speech
protections
California Common Law: Trespass, invasion of privacy, and intentional infliction of
emotional distress

The plaintiffs alleged three causes of action: 1. Trespass (unauthorized entry onto private
property) 2. Invasion of Privacy (intrusion upon seclusion) 3. Intentional Infliction of
Emotional Distress

The trial court granted defendants' motion for summary judgment, dismissing all claims
against the defendants, finding "no evidence that Defendants entered Plaintiff Miller's property
maliciously" and concluding "Plaintiff Miller suffered no actual damage as a result of the alleged
entry."

Brownie Miller and Marlene Miller Belloni appealed to the California Court of Appeal, Second
Appellate District, Division One.

The California Court of Appeal issued a mixed decision, affirming in part and reversing in
part:

REVERSED as to Brownie Miller: Triable issues of material fact existed on all three
causes of action

Constitutional Provisions Implicated

3. PROCEDURAL HISTORY

Claims Asserted

Trial Court Decision

Appeal

Appellate Court Disposition



AFFIRMED as to Marlene Miller Belloni: She was not present in the apartment at the time
of the intrusion and did not own the premises

Court: California Court of Appeal, Second Appellate District, Division One
Date: December 18, 1986
Majority Opinion Author: Justice Lloyd Hanson
Concurring Justices: Presiding Judge Spencer and Justice Ruiz
Vote: Unanimous decision

1. Trespass Claim: An unauthorized entry by NBC constituted actionable trespass. The
defendants' intent to enter (not their motive or lack of malice) satisfies the intentional tort
requirement.

2. Invasion of Privacy Claim: The intrusion into the Millers' home during Dave Miller's
medical emergency constituted an actionable invasion of privacy.

3. Intentional Infliction of Emotional Distress Claim: The defendants' conduct in entering
without consent, filming the medical crisis, and subsequently broadcasting the footage
constituted sufficiently "extreme and outrageous conduct."

4. Standing: Marlene Miller Belloni failed to adequately state causes of action because she
was not present in the apartment during the intrusion and did not own the premises.

First Amendment Limitation Principle: While newsgathering is an integral part of news
dissemination protected by the First Amendment, the First Amendment is not a license to
commit torts.

"The First Amendment has never been construed to accord newsmen immunity from torts
or crimes committed during the course of newsgathering."
"The First Amendment is not a license to trespass, to steal, or to intrude by electronic

4. JUDICIAL VOTES

5. HOLDING

Primary Holdings

The Rule of Law Announced



means into the precincts of another's home or office."
Newsgatherers cannot immunize their conduct by claiming to act jointly with public officials
such as paramedics or police.

Consent Standard: One seeking emergency medical attention does not thereby "open the
door" to media entities lacking "any clearly identifiable and justifiable official reason" to enter the
premises.

Justice Hanson clarified the fundamental principle of trespass law:

Intent Required: The law requires only an "intent to be at the place on the land where the
trespass allegedly occurred."
Good Faith Irrelevant: "The defendant is liable for an intentional entry although he has
acted in good faith, under the mistaken belief, however reasonable, that he is committing
no wrong."
No Actual Damages Requirement: Trespass is actionable per se.

The court articulated California's tort of "intrusion upon seclusion":

An intrusion is actionable if it is (1) into a place or conversation where the plaintiff has a
reasonable expectation of privacy, and (2) is highly offensive to a reasonable person.
The Miller home is quintessentially a private place where individuals have the highest
expectations of privacy.
Filming a dying man without consent, then broadcasting it, constituted an intrusion that
reasonable people would find "highly offensive."

General Principle: "We agree that newsgathering is an integral part of news dissemination ...
[but] [t]he First Amendment has never been construed to accord newsmen immunity from torts
or crimes committed during the course of newsgathering."

6. ANALYSIS OF OPINIONS

Majority Opinion Analysis (Justice Hanson)

A. Trespass Analysis

B. Invasion of Privacy Analysis

C. First Amendment and Newsgathering Rights



Critical Distinction—Public Officials vs. Private Media: The court emphasized that media
cannot hide behind public officials to gain access. The paramedics had official authority to enter
emergency situations. Private media actors have no such authority. "The clear line of
demarcation between the public interest served by public officials and that served by private
business must not be obscured."

Case: News Crew Films Home Invasion A television news crew enters a home being
burglarized to film the burglary. Under Miller, the news crew would be liable. Even though
documenting a matter of legitimate public interest (crime), they committed actionable trespass
by entering without consent.

Case: Social Services Investigation Accompanied by Media A television station
accompanies a social worker to a family's home during an unannounced investigation and films
inside without parental consent. Under Miller, the media crew would be liable. The social worker
had authority to enter; the media did not.

Case: Public Protest Filmed from Public Property A news crew films an environmental
protest on a company's parking lot open to the public during business hours. Under Miller, the
defendant news crew would likely prevail because they entered lawfully as members of the
public.

Case: Television Crew Films Drug Bust at Public Business A news crew films police
executing a search warrant at a public restaurant. Under Miller, the crew would likely prevail
because the patron was in a quasi-public place with reduced privacy expectations.

Case: Crew Entry Authorized by One Resident but Not Another A documentary crew films in

7. EXAMPLES: FUTURE APPLICATIONS

Scenario 1 (Same Side - Plaintiff Wins)

Scenario 2 (Same Side - Plaintiff Wins)

Scenario 3 (Opposite Side - Defendant Wins)

Scenario 4 (Opposite Side - Defendant Wins)

Scenario 5 (Fence-Sitter)



a home where the grandmother and son consent, but the teenage granddaughter refuses. This
case would likely go to a jury, turning on whether the property owner's consent is dispositive or
whether each occupant has an independent right to refuse filming.

The opinion takes a categorical approach to First Amendment protections that some scholars
argue is overly simplistic. The opinion does not engage with the argument that newsgathering
might deserve qualified immunity under certain circumstances.

The court's reliance on objective "reasonable person" standards for what is "highly offensive" or
"extreme and outrageous" is imprecise and potentially creates unpredictable results.

The court's treatment of Marlene Miller Belloni's claims reflects formalistic reasoning about
standing that may not reflect modern tort law. Modern emotional distress law recognizes that
close family members may suffer severe harm even if not directly present.

The opinion never discusses whether the public interest in documenting paramedic work might
provide some defense or modification of tort liability.

Some argue that Miller makes it significantly more difficult to conduct investigative journalism
that requires access to private spaces.

8. CRITIQUE

A. First Amendment Jurisprudence Critique

B. Vagueness of "Reasonable Person" Standards

C. Distinction Between Direct Victims and Third Parties

D. No Engagement with "Newsworthiness" Doctrine
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"The First Amendment is not a license to trespass, to steal, or to intrude by electronic
means into the precincts of another's home or office."

"One seeking emergency medical attention does not thereby 'open the door' for persons
without any clearly identifiable and justifiable official reason who may wish to enter the
premises where the medical aid is being administered."

"The clear line of demarcation between the public interest served by public officials and
that served by private business must not be obscured."

"We agree that newsgathering is an integral part of news dissemination ... [but] [t]he First
Amendment has never been construed to accord newsmen immunity from torts or crimes
committed during the course of newsgathering."

"The tort of intentional infliction of emotional distress requires the same process of
definition; in this instance, it requires consideration of what constitutes 'extreme and
outrageous conduct.' [The court approaches] the problem by employing the abstract but
useful standard of how reasonable people might view such conduct, excluding from that
category those either overly sensitive or callous."

2. The Consent Standard

3. The Public/Private Distinction

4. The Newsgathering Acknowledgment and Limitation

5. The Intentional Infliction of Emotional Distress Standard



Television journalists who enter a private home without the owner's express consent cannot
claim implied consent or First Amendment protection from trespass liability, even when
accompanying law enforcement during a lawful search warrant execution.

Key Facts: - On September 9, 1980, an investigator employed by the Humane Society of
Rochester and Monroe County obtained a search warrant and conducted an investigation at 89
Arch Street in Rochester, New York. - The investigator contacted three television stations—
WROC-TV, WHEC-TV, and WOKR-TV—informing them of the impending search and inviting
them to send newscasters and photographers to accompany him. - Television photographers
and reporters from WROC-TV and WOKR-TV responded to the invitation and accompanied the
investigator into the plaintiffs' home. - Plaintiff Joy E. Brenon expressly asked the television
people to stay out of her house, but they entered notwithstanding her explicit instructions. - The
television crews filmed the interior of the home, and the story was subsequently broadcast on
the evening news shows of WROC-TV and WOKR-TV. - The plaintiffs sought damages against:
(1) Ronald Storm (the Humane Society investigator) and the Humane Society for abuse of the
search warrant and unlawful taking of property; (2) WROC-TV, WOKR-TV, WHEC-TV and their
named individual employees for trespass.

Relevant Constitutional Provisions: - First Amendment (freedom of speech and press; right to
gather news) - Fourth Amendment (unreasonable searches and seizures; limits on search
warrant execution) - Common law property rights and tort law (trespass)

Lower Court Proceedings: - Case filed in Supreme Court, Monroe County, New York -
Decision date: October 13, 1981 - The defendants filed answers containing multiple affirmative
defenses

Case Brief: Anderson v. WROC-TV, 109 Misc.
2d 904 (N.Y. Sup. Ct. 1981)

1. Memory Jogger

2. Detailed Case Facts

3. Procedural History



Basis for Motion: - The plaintiffs moved for summary judgment to strike certain affirmative
defenses from the defendants' answers - This was a case of apparent first impression in New
York regarding the scope of implied consent in newsgathering contexts

Court Finding: - The trial court granted plaintiffs' motion in all respects - The affirmative
defenses regarding implied consent and First Amendment privilege were struck

Court Composition: Supreme Court, Monroe County, New York (trial-level court)

Majority Opinion: - Single trial judge - Motion granted in all respects

Note: As a trial court decision, this opinion did not involve a multi-judge panel.

Judgment: The court granted the plaintiffs' motion for summary judgment and struck the
affirmative defenses raised by the television stations and Humane Society investigator.

Rule Announced: 1. No Implied Consent to Newsgathering: Consent is a valid defense to
trespass, but it must be proven by evidence. One may not create an implied consent by
asserting that it exists without sufficient evidence to support it.

1. No Favored Status for Media: News people do not stand in any favored position with
respect to newsgathering activity. The First Amendment right to speak and publish does not
carry with it an unrestrained right to gather information.

2. First Amendment Not a License to Trespass: The First Amendment is not a license to
trespass, to steal, or to intrude by electronic means into the precincts of another's home or
office. It does not become such a license simply because the person subjected to the
intrusion is suspected of committing a crime or even when accompanied by law
enforcement.

3. Scope of Consent Limited: Drawing on precedent from De May v. Roberts, the court held
that consent given to one party (the Humane Society investigator) does not extend to
others absent express authorization.

4. Presence of Law Enforcement Does Not Authorize Media: Although a law enforcement
officer may lawfully execute a search warrant, this authority does not automatically extend
to others, including the media, absent an emergency or established custom and practice.

4. Judicial Votes

5. Holding



Majority Reasoning:

1. Consent Doctrine: Consent is indeed a valid defense to trespass, but such consent must
be based on actual evidence, not speculation. The defendants' assertion of implied consent
without evidentiary support was insufficient as a matter of law.

2. First Amendment Limitations: The court explicitly rejected any notion that First
Amendment protections extend to newsgathering in a way that supersedes property rights.
The First Amendment protects speech and publication but does not grant journalists special
privileges to gather information in ways that would otherwise violate law.

3. Application of De May v. Roberts: The court drew a direct analogy to De May v. Roberts,
46 Mich. 160 (1881). Although the woman consented to the doctor's presence, she did not
consent to the presence of an unlicensed person. By analogy, although Joy Brenon may
have implicitly consented to the Humane Society investigator's presence (since he held a
valid search warrant), she did not consent to the presence of television journalists.

4. Distinction Between Law Enforcement Authority and Public Accompaniment: The
investigator's lawful authority to enter and search the premises did not extend by invitation
to third parties—the television stations and their employees—absent an emergency or
established custom permitting media accompaniment.

5. Property Rights as Limiting Principle: Property rights—including the right of a
homeowner to exclude others from their residence—cannot be overridden by First
Amendment considerations in the newsgathering context.

Hypothetical 1: Hospital Room Filming A television news crew learns that a celebrity is being
treated at a local hospital. Without the patient's consent, a reporter and cameraman gain access
to the hospital room by posing as hospital staff, film the patient, and broadcast the footage.
Under Anderson, the television station would be liable for trespass.

Hypothetical 2: Corporate Facility Investigation An investigative reporter suspects illegal
dumping at a manufacturing facility. Without permission, the reporter cuts a hole in the perimeter
fence and enters to film evidence of environmental violations. Under Anderson, the television

6. Analysis of Opinions

7. Examples: Future Applications

Same-Side Hypotheticals (Supporting Strict Trespass Liability)



station would be liable for trespass despite the underlying story revealing wrongdoing.

Hypothetical 3: Established Police-Media Protocol A city police department has a long-
standing, written protocol inviting members of the news media to "ride along" with officers
conducting lawful arrests. The case leaves open whether prior custom can overcome the
requirement for specific property owner consent.

Hypothetical 4: Ride-Along with Emergency Services A television crew is invited by the fire
department to participate in a ride-along during a fire suppression operation. A court might
distinguish this from Anderson on the grounds that the crew entered as part of a legitimate
emergency response.

Hypothetical 5: Investigator's Companion or Assistant A private investigator hired by a client
enters a suspect's property with a cameraman who claims he is filming "for documentation
purposes" as the investigator's assistant. The footage is later obtained by a television station
and broadcast. The outcome would depend on whether the cameraman's true status was known
and whether the television station can be held liable for participation in a trespass.

Strengths of Anderson:

1. Clear Property Rights Framework: The court provides clear guidance that property rights
are not subordinate to First Amendment newsgathering interests.

2. De May Analogy Well-Reasoned: The principle that consent to one party's presence does
not extend to all parties accompanying that person is logically coherent.

3. Rejection of Circular Logic: The court appropriately rejected arguments that custom and
practice in newsgathering created implied consent.

Weaknesses and Analytical Gaps:

1. Underdeveloped Emergency Exception: The court alludes to emergency exceptions
without defining them.

2. Insufficient Distinction Between Presence and Broadcast: The opinion does not fully

Opposite-Side Hypotheticals (Suggesting Limits to Anderson)

Fence-Sitter Hypothetical

8. Critique



address whether liability for trespass differs from liability for invasion of privacy.

3. Silence on Subsequent Acquisition: Anderson does not address whether a journalist
commits trespass by acquiring footage shot by a non-journalist during an entry.

4. Potential Chilling Effect Underexplored: The court does not adequately weigh the
chilling effect on legitimate investigative journalism.

5. Consent Formalism: The court's insistence on evidence of actual consent may be overly
formalistic.

1. On the Lack of Media Privilege in Newsgathering: "News people do not stand in any
favored position with respect to newsgathering activity, and the United States Supreme Court
has repeatedly held that the First Amendment right to speak and publish does not carry with it
the unrestrained right to gather information."

2. On the Invalidity of Circular Consent Arguments: "One may not create an implied consent
by asserting that it exists and without evidence to support it."

3. On the Limits of First Amendment Protection: "The First Amendment is not a license to
trespass, to steal, or to intrude by electronic means into the precincts of another's home or
office, and it does not become such a license simply because the person subjected to the
intrusion is reasonably suspected of committing a crime."

4. On Scope of Consent (applying De May v. Roberts): "Although the plaintiff consented to
the presence of certain individuals, supposing them to have a particular status, this did not
preclude recovery for invasion of privacy, and her permission did not extend to anyone else."

5. On Affirmative Defenses and Summary Judgment: "In this case of apparent first
impression in New York, the plaintiffs moved for summary judgment on the ground that certain
affirmative defenses in the defendants' answers should be struck."

9. Key Quotations



A newspaper photographer's peaceable entry into a burned private residence during a fire
investigation constituted an implied license rather than trespass, based on the established
custom and practice of journalists accompanying investigating officials into disaster scenes.

On December 4, 1975, a devastating fire destroyed the residence of Klenna Ann Fletcher while
she was in New York. Her seventeen-year-old daughter, Cindy Fletcher, was killed in the fire.
The home was located in Jacksonville, Florida, and suffered severe damage from the
conflagration.

Following the extinguishment of the fire, the fire marshal and a police sergeant entered the
residence to conduct an official investigation. They invited various representatives of the news
media, including photographers, to accompany them. The media representatives entered
through an open door peacefully and quietly, without objection from any authority, causing no
physical damage to the premises.

During the investigation, officials discovered the body of Cindy Fletcher on the floor of a second-
story bedroom. When the body was removed, it left a silhouette on the bedroom floor—a dark
outline showing where she had lain. This silhouette was significant to the official investigation, as
it demonstrated the child was on the floor of the bedroom prior to the fire's spread, which

COMPREHENSIVE CASE BRIEF: Florida
Publishing Co. v. Fletcher, 340 So. 2d 914
(Fla. 1976)
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affected theories about the fire's origin and progression.

The fire marshal took an initial photograph of the silhouette, but the photo was unclear and
exhausted his supply of film. He therefore requested that a photographer employed by the
Florida Publishing Company photograph the silhouette. The photographer complied, and his
image became part of the official investigation file. The silhouette photograph was subsequently
published in the newspaper owned by the Florida Publishing Company the day after the fire,
accompanied by a news story about the incident with the caption "Silhouette of death" appearing
beneath the photograph in large type.

Klenna Ann Fletcher first learned the facts surrounding her daughter's tragic death by reading
the newspaper story and viewing the photographs published by the defendant newspaper
company. The fire was a disaster of great public interest, and the publication generated
significant community attention.

The case raised a question of first impression regarding implied consent to media access of
private property during emergency situations. The core legal issue concerned whether
journalists who enter private premises in the company of official investigators gain an implied
license to do so based on established customs and practices in the news industry, or whether
such entry constitutes an unlawful trespass regardless of the official invitation.

Klenna Ann Fletcher filed suit against the Florida Publishing Company and the newspaper,
asserting multiple claims including trespass and invasion of privacy. The trespass claim
specifically challenged the photographer's entry into her private residence without her
permission.

The Photograph and Publication

Discovery of Publication

Relevant Legal Context
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The trial court granted the defendant newspaper's motion for summary judgment on the trespass
count. In doing so, the trial court found as a matter of law that the trespass, if any, was
consented to by operation of the doctrine of common custom and usage. The court determined
that affidavits and evidence established a long-standing custom and practice throughout the
country for news media representatives to enter upon private property where a disaster of great
public interest has occurred, entering in a peaceful manner without causing physical damage,
and at the invitation of investigating officers.

Fletcher appealed the summary judgment to the Supreme Court of Florida, challenging the trial
court's determination that the photographer's entry was authorized by the custom and usage
doctrine. She contended that the entry of the photographer into her private residence without her
consent constituted a trespass, regardless of the fire official's invitation.

The Florida Supreme Court affirmed the trial court's summary judgment in favor of the Florida
Publishing Company. The appellate court approved the trial court's reasoning that the practice of
journalists accompanying officials into private places following a catastrophe was sufficiently
established that the law would imply consent for such entry. The court held that the
photographer did not trespass because he had been invited into Fletcher's home by fire officials,
and this invitation created an implied license to enter based on the custom and practice in the
news industry.

Author: Justice Roberts

Joining Justices: - Chief Justice Overton - Justice Adkins - Justice Boyd - Justice Hatchett

Disposition: 5-1 affirmance of summary judgment for the defendant newspaper

Author: Justice Sundberg
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Position: Disagreed with the majority's holding that the news photographer did not constitute a
trespasser and that the photograph and accompanying news story were not actionable invasions
of privacy.

The Florida Supreme Court held that a news photographer who enters a private residence in the
company of investigating fire and police officials, at their express invitation, does not commit a
trespass when such entry is peaceable, causes no physical damage, and is consistent with the
long-established custom and practice of news media accompanying official investigators to
disaster scenes. The court further held that the implied consent doctrine, applied through the
lens of common custom and usage, authorizes such entry without express permission from the
property owner or possessor. Accordingly, the photographer's entry was lawful, and summary
judgment in favor of the newspaper publisher was properly entered on the trespass claim.

Governing Doctrine: Implied Consent Through Custom and Usage

Justice Roberts's majority opinion grounded its holding in the well-established legal principle that
consent to entry upon another's land may be implied from conduct, custom, and usage. The
court recognized that the Restatement (Second) of Torts, Section 167, provided the framework
for analyzing whether an implied license existed for the photographer's entry.

Application of Section 167 of the Restatement

Section 167 establishes that a license may be implied to enter the house of another at usual and
reasonable hours in a customary manner. The statute provides that the possessor of land's
failure to object to an entry, or acquiescence to similar entries on previous occasions, may lead
the actor to reasonably believe the possessor is willing that entry be made. The majority applied
this principle by recognizing that the widespread practice of news media accompanying official
investigators into disaster scenes had become sufficiently customary to create a reasonable
expectation of implied consent.

The Custom and Practice Argument

5. HOLDING

6. ANALYSIS OF OPINIONS

Majority Opinion Analysis



The court emphasized that affidavits and evidence in the record established a long-standing
custom and practice throughout the country for news media representatives to enter upon
private property where a disaster of great public interest has occurred. This custom and practice
had three key elements:

1. Entry was made in a peaceful manner
2. No physical damage was caused
3. Entry occurred at the invitation of investigating officers

The majority reasoned that this widespread, consistent practice had become so established that
property owners should be deemed to consent implicitly to such entries when disaster strikes
their homes.

The Critical Facts: Peaceable Entry and Official Invitation

The majority stressed that the photographer's entry possessed several mitigating factors. First,
the entry was made peacefully and quietly through an open door. Second, there was no
objection from any authority at the scene. Third, entry occurred at the explicit invitation of the fire
marshal and police sergeant conducting the official investigation. Fourth, the photographer's
presence served a legitimate investigative purpose—providing photographic documentation of
evidence crucial to understanding the fire's origin and spread.

Distinction from Ordinary Trespass

The court distinguished this case from ordinary trespass situations where a journalist enters
private property without any official authorization. Here, the presence of official investigators who
had invited the media transformed the character of the entry. The photographer was not acting
as an independent agent seeking private information but rather as a participant in an officially-
sanctioned investigation.

Justice Sundberg's Position

Justice Sundberg disagreed fundamentally with the majority's application of the custom and
usage doctrine to private residences. His dissent focused on the principle that property owners
retain sovereignty over their homes even when disaster strikes.

The Absence of Express Consent

Sundberg objected to the majority's reasoning that custom and practice could substitute for
express consent from the property owner. He argued that Klenna Ann Fletcher, the absent

Dissenting Opinion Analysis



homeowner, had never consented to the entry of the photographer into her home. The mere fact
that fire officials invited the media did not, in Sundberg's view, give those officials the authority to
consent on behalf of the homeowner.

Limitation of Official Authority

The dissent's reasoning suggested that fire investigators and police officers, while authorized to
enter private property to conduct investigations, lacked the authority to invite third parties (media
representatives) onto the premises. Their authority extended to the investigation itself, not to
granting media access.

Hypothetical 1: Hurricane Documentation

A major hurricane devastates a residential neighborhood. The National Weather Service and
state emergency management officials conduct a damage assessment of several homes to
document the hurricane's impact for federal disaster relief purposes. They invite news
photographers to accompany them to document the extent of damage for public information
purposes. A photographer enters a destroyed home at the officials' invitation, peacefully and
without causing additional damage, to photograph structural failure patterns. The property
owner, who evacuated and is temporarily living elsewhere, subsequently sues the news
organization for trespass.

Outcome: Under Fletcher, the photographer would not be liable for trespass. The fact-pattern
matches perfectly: (1) a disaster of great public interest; (2) the property owner is absent; (3)
official investigators have invited the media; (4) entry is peaceful and causes no damage; and
(5) the media's purpose is legitimate documentation of the disaster.

Hypothetical 2: House Fire with Official Investigation

A residential fire occurs in a neighborhood. The fire department arrives and begins investigating
the fire's origin while the homeowner is away at work. A fire investigator, attempting to document
evidence of arson, invites a photographer from a local news station to photograph burn patterns
and structural damage. The photographer enters peacefully, harms nothing, and photographs
only the fire damage (not victims or personal effects). The homeowner subsequently returns,
discovers the entry, and sues for trespass and invasion of privacy.

7. EXAMPLES: FUTURE APPLICATIONS

Same-Side Hypotheticals (Would Come Out Favoring Media)



Outcome: The photographer would not be liable under Fletcher. All the core elements are
satisfied: the disaster occurred (fire), the owner was absent, official investigators invited the
media, entry was peaceful, and the purpose was legitimate documentation.

Hypothetical 3: Police Search with Media Ride-Along

Police officers execute a search warrant at a private residence suspected of containing illegal
drugs. They invite a documentary filmmaker to accompany them to film the search for a crime-
prevention television series. The filmmaker enters the home and films the execution of the
warrant, capturing images of personal belongings and the interior layout of the residence. The
homeowner, who was arrested, subsequently sues the documentary company for trespass and
intrusion upon seclusion.

Outcome: The filmmaker would likely be held liable for trespass and intrusion. Fletcher's
holding is limited to disaster situations where the property owner is absent and the entry serves
a legitimate investigative documentation purpose. Here, the police are executing a criminal
search warrant (not investigating a disaster), the homeowner was present (though arrested), and
the media presence serves the filmmaker's commercial interests rather than the investigation
itself.

Hypothetical 4: Staged Entry for Journalistic Investigation

A news organization wishes to investigate conditions in apartment buildings owned by a
slumlord. They learn that the city housing inspector will conduct an inspection of one of the
buildings and request permission to accompany the inspector. The inspector agrees. The
reporter and photographer enter a tenant's apartment during the inspection without the tenant's
knowledge or consent (the tenant is at work). The reporters photograph and document
conditions but do not interview the tenant. The tenant subsequently sues for trespass and
invasion of privacy.

Outcome: The reporters and photographer would likely be held liable. Although official
investigators are present, this scenario differs critically from Fletcher in several respects. First,
the purpose is not to document a disaster but rather to investigate alleged ongoing code
violations. Second, the case does not involve a catastrophe scenario. Third, housing code
inspections, while serving a public purpose, do not fall within the established custom and
practice of media access recognized in Fletcher.

Opposite-Side Hypotheticals (Would Come Out Against Media)

Fence-Sitter Hypothetical



Hypothetical 5: Utility Company Explosion with Delayed Investigation

A propane explosion destroys a residential house and kills one occupant. The utility company
conducts an investigation with federal OSHA inspectors three days after the explosion, well after
the immediate crisis has passed. The initial scene investigation by fire officials (which occurred
immediately after the explosion) invited media, and news organizations covered the disaster
then. However, the utility company investigation three days later also invites one news
organization to document their investigation of the cause. A photographer and reporter enter the
destroyed home to photograph the utility equipment and failure points. The property owner, who
had returned to assess damages, is in the yard but did not explicitly consent to the media entry.

Outcome: Uncertain and arguably could go either way.

Arguments Favoring Media: The underlying disaster remains of great public interest; the entry
is at the invitation of investigators (OSHA and the utility company); entry is still peaceful and
non-damaging; the purpose serves legitimate investigation documentation; and the custom of
media coverage of such investigations remains established.

Arguments Against Media: The catastrophe is no longer immediate (three days have passed);
the property owner is now present (though absent from the specific entry location); the
investigators (utility company and OSHA) are not traditional law enforcement investigating a
crime or disaster but rather a private entity investigating a cause for liability purposes.

The Problematic "Custom and Usage" Test

A primary criticism concerns the majority's reliance on "custom and usage" as a basis for
implying consent. Critics argue that allowing industry practice to override express property rights
creates a dangerous precedent. The custom and usage doctrine, while established in tort law,
has rarely been applied to override a property owner's fundamental right to exclude others from
a private residence. The majority essentially held that what journalists do regularly enough
becomes legally permissible, inverting the typical rule that property owners have the right to set
conditions for entry.

Absence as a Critical Weakness

The requirement that the property owner be absent is troubling from a property rights

8. CRITIQUE

Scholarly Criticism and Limitations



perspective. Critics note that the holding suggests a homeowner forfeits some protection of her
privacy and property rights when absent due to circumstances beyond her control (such as
being away when a disaster strikes). This seems to penalize misfortune: had Fletcher been
home when the fire occurred, the result would likely have been different, yet her absence
created an implied consent she never intended.

Conflation of Official Authority with Media Authority

A significant analytical weakness is the majority's assumption that official investigators' authority
to enter private property extended to bringing media representatives. The dissent's position—
that officials investigating fires lack authority to consent to media presence on behalf of the
homeowner—presents a more defensible view of the proper scope of official authority.

Custom as Circular Reasoning

Critics identify circular reasoning in the custom and usage analysis. The court essentially found
custom and practice through affidavits by news organizations themselves attesting to their own
practice. This becomes somewhat circular: the media's established practice of entering private
property becomes the justification for legally permitting such entry.

The Privacy Interests at Stake

The decision gives insufficient weight to the homeowner's privacy interests. Klenna Ann Fletcher
suffered a personal tragedy—the loss of her teenage daughter in a fire—and in her absence, the
newspaper published a photograph of the exact spot where her daughter's body was found,
captioned "Silhouette of death."

Public Access vs. Private Property Rights

While the First Amendment protects journalists' right to publish, it does not necessarily
guarantee them a right to access private property to gather information.

"The defense of common custom and usage is but another way of expressing consent by

Alternative Perspectives

9. KEY QUOTATIONS

Quotation 1: The Foundation of Implied Consent Through Custom
and Practice



implication; that is, consent may be implied from custom, usage or conduct. Affidavits in the
record indicate it has been a long-standing custom and practice throughout the country for news
media representatives to enter upon private property where disaster of great public interest has
occurred, entering in a peaceful manner without causing physical damage, and at the invitation
of investigating officers."

"The only photographs taken and published were of fire damage; none were of deceased or
injured persons, and there was no contention that the photograph complained of and the news
story were in any way false or inaccurate."

"It is clear that the photographer and other members of the news media entered the burned
home at the invitation of the investigating officers... The photographer's peaceable entry in a
disaster area and the absence of physical damage or injury as a result of the entry all support
the finding of implied consent."

"The case raised a question of implied consent to media access of private property during
emergency situations when the property owner is absent."

"The silhouette on the bedroom floor was significant to the official investigation, as it
demonstrated that the child was on the floor of the bedroom prior to the fire's spread, which
affected theories about the fire's origin and progression."

The Florida Supreme Court's decision in Fletcher has had remarkably limited influence beyond
Florida. Most other jurisdictions have declined to adopt the implied consent through custom and
usage doctrine as a general principle for media access to private property.

Quotation 2: The Limited Scope and Peaceable Entry Requirement

Quotation 3: The Official Invitation as Linchpin

Quotation 4: The Property Owner's Absence as Enabling Condition

Quotation 5: The Investigative Purpose

SUBSEQUENT DEVELOPMENTS AND INFLUENCE

Limited Geographic and Contextual Scope



In the decades following Fletcher, the national trend has moved toward restricting—rather than
expanding—media access to private property. Most jurisdictions have held that:

1. Journalists do not have a special right of access to private property absent explicit consent
2. Accompanying government officials onto private property does not authorize media

presence
3. The First Amendment protects the right to publish but not the right to trespass to gather

information

National Trend Toward Restricting Media Access



The Supreme Court held that bringing news media into a home during execution of an arrest
warrant violates the Fourth Amendment, but officers remain protected by qualified immunity
because the prohibition was not clearly established law at the time of the intrusion.

In early 1992, the United States Attorney General approved "Operation Gunsmoke," a special
national fugitive apprehension program designed to concentrate law enforcement efforts on
armed individuals wanted on federal and/or state and local warrants for serious drug and other
violent felonies.

Dominic Wilson was targeted as a dangerous fugitive under Operation Gunsmoke. Wilson had
violated his probation on previous felony charges of robbery, theft, and assault with intent to rob.
In April 1992, the Circuit Court for Montgomery County, Maryland, issued three separate arrest
warrants for Dominic Wilson.

The arrest warrants contained a critical error: they listed the home address of Charles and
Geraldine Wilson, Dominic's parents, rather than Dominic Wilson's actual residence.

On the early morning of April 16, 1992, a law enforcement team assembled to execute the

WILSON v. LAYNE, 526 U.S. 603 (1999)
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warrants. The team consisted of Deputy United States Marshals and Montgomery County Police
officers. The Marshals Service had invited a reporter and a photographer from the Washington
Post newspaper to accompany them on the mission.

The law enforcement team, accompanied by the Washington Post journalists, entered the
Wilsons' home in the early morning hours. After conducting a protective sweep and confirming
that Dominic Wilson was not present, the officers and media representatives departed. The
homeowners, Charles and Geraldine Wilson, had not consented to the media's presence.

Fourth Amendment Protection: "The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not be violated."

Qualified Immunity Doctrine: Federal and state officers are entitled to qualified immunity if the
officers' actions did not violate a "clearly established" constitutional right.

Charles and Geraldine Wilson sued the law enforcement officers seeking money damages for
violation of their Fourth Amendment rights under both Bivens v. Six Unknown Federal
Narcotics Agents and 42 U.S.C. § 1983.

The Fourth Circuit held that because no appellate court had previously established that police
actions bringing media into a home during warrant execution violated the Fourth Amendment,
the right was not "clearly established" and officers were entitled to qualified immunity.

The Supreme Court reversed in part and affirmed in part:

Reversed on Constitutional Question: The Court definitively ruled that bringing media
into a private home during execution of an arrest warrant violates the Fourth Amendment.

Execution and Discovery

Constitutional Framework

3. PROCEDURAL HISTORY
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Fourth Circuit Decision (1998)
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Affirmed on Qualified Immunity: The officers were entitled to qualified immunity because
the right was not clearly established at the time of the April 1992 search.

Opinion Author: Chief Justice William H. Rehnquist

Parts I and II (Unanimous): All nine Justices regarding the constitutional analysis.

Part III (8-1 on Qualified Immunity): Joined by Justices O'Connor, Scalia, Kennedy, Souter,
Thomas, Ginsburg, and Breyer.

Justice John Paul Stevens: Agreed that the Fourth Amendment prohibits media presence but
dissented on qualified immunity, arguing the right was "clearly established" long before April
1992.

1. Constitutional Violation Established: The Fourth Amendment prohibits police officers
from bringing members of the news media or other third parties into a private home during
warrant execution when the presence is not reasonably necessary to aid execution and
when homeowners have not consented.

2. Functional Basis: Media presence:

Does not further warrant execution objectives
Intrudes upon core Fourth Amendment protection
Transforms professional law enforcement into public spectacle
Fails any legitimate law enforcement justification

3. Qualified Immunity Applied: Officers were entitled to qualified immunity because the
specific right was not "clearly established" as of April 1992.

4. Standard for Clearly Established Right: Plaintiff must point to either controlling authority

4. JUDICIAL VOTES

Majority Opinion (Parts I and II - Unanimous; Part III - 8-1)

Concurrence in Part and Dissent in Part

5. HOLDING



in the jurisdiction or a consensus of persuasive authority.

Constitutional Framework:

Rehnquist established that Fourth Amendment protections reach their "zenith" in the home,
citing Payton v. New York, 445 U.S. 573 (1980).

Rejection of Law Enforcement Justifications:

The government advanced several justifications: 1. Publicizing law enforcement efforts 2.
Facilitating accurate press reporting 3. Minimizing police abuses through public scrutiny 4.
Protecting suspects and officers

Rehnquist systematically rejected each:

"We see no way that the presence of journalists, however 'minimally intrusive' in the
Magistrate's judgment, could 'aid in the execution' of the warrant."

Scope of Warrant Authority:

When police exceed the warrant's scope, the entry becomes unreasonable. Media presence—
with no law enforcement function—clearly exceeds warrant scope.

Stevens argued the right was "clearly established" long before 1992:

"My sincere respect for the competence of the typical member of the law enforcement
profession precludes my assent to the suggestion that 'a reasonable officer could have
believed that bringing members of the media into a home during the execution of an arrest
warrant was lawful.'"

Stevens accused the majority of "authorizing one free violation of the well-established rule it
reaffirms."

6. ANALYSIS OF OPINIONS

Chief Justice Rehnquist's Majority Opinion

Justice Stevens' Dissent



DEA agents execute a search warrant and invite a photographer to document the operation. The
photographer enters the home without consent.

Application: Clear violation under Wilson. The photographer serves no function in executing the
warrant.

Marshals execute an arrest warrant accompanied by a television news crew filming for the
evening news.

Application: Clear violation. Media presence is designed to generate publicity, which Rehnquist
explicitly rejected as justification.

During warrant execution, an explosion traps an officer. Agents radio a nearby civilian paramedic
to provide emergency medical treatment.

Application: The paramedic's presence would likely NOT violate Wilson because the paramedic
directly aids warrant execution through emergency medical care.

A homeowner signs written consent explicitly authorizing a journalist to be present during
warrant execution for the homeowner's adult son.

Application: Would likely NOT violate the Fourth Amendment because the homeowner
consented voluntarily.

A criminology professor with IRB approval observes warrant execution for a research study, with

7. EXAMPLES: FUTURE APPLICATIONS

SAME-SIDE HYPOTHETICAL 1: Photographers at a Search Warrant

SAME-SIDE HYPOTHETICAL 2: Television News Crew at Fugitive
Apprehension

OPPOSITE-SIDE HYPOTHETICAL 1: Emergency Exigency and
Necessary Third Party

OPPOSITE-SIDE HYPOTHETICAL 2: Consent of Homeowner

FENCE-SITTER HYPOTHETICAL: University Criminology Researcher



police chief permission but no homeowner consent.

Application: Genuinely uncertain. The researcher is not media and has signed confidentiality
agreements, but still provides no direct assistance during execution.

The constitutional holding was weakened by the qualified immunity disposition. Establishing a
violation while granting immunity undercuts practical protection.

Stevens' phrase "free violation" captures the concern that officers can violate the
Constitution without consequences.

Some argued Wilson created uncertainty about routine practices. Prior to the decision, federal
agencies had explicit media ride-along policies.

1. The "No Way" Standard: Overly broad and arguably conclusory. Could media presence
deter excessive force?

2. Insufficient First Amendment Engagement: The opinion does not seriously balance
press access interests against Fourth Amendment interests.

3. "Clearly Established" Too Demanding: Effectively requires nearly identical precedent,
making it nearly impossible to hold officers liable for novel applications.

4. Lack of Consent Analysis: The opinion does not develop what facts would constitute
implied consent.

8. CRITIQUE
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"The Fourth Amendment's special protections for the home have long been recognized...
The Fourth Amendment reaches its zenith in a person's own home."

"We see no way that the presence of journalists, however minimally intrusive in the
Magistrate's judgment, could aid in the execution of the warrant."

"Media ride-alongs may further the general law enforcement objectives of the police in a
general sense, but that is not the same as furthering the purposes of the search... The
Washington Post reporters in the Wilsons' home were working on a story for their own
purposes."

"The state of the law was at best undeveloped at the relevant time, and the officers cannot
have been expected to predict the future course of constitutional law."

"The Court is...authorizing one free violation of the well-established rule it reaffirms."

Wilson v. Layne establishes that media presence during warrant execution in private homes
violates the Fourth Amendment's core protection of residential privacy. However, the qualified
immunity holding—protecting officers from liability—has become emblematic of broader
criticisms of qualified immunity doctrine.

The case illustrates the gap between identifying constitutional violations and obtaining remedies.
For law students, it demonstrates the Fourth Amendment's heightened protection for residential
privacy, the "aid to warrant execution" principle, qualified immunity doctrine, and the tension
between press freedom and residential privacy.

Quotation 2: The "No Way" Standard

Quotation 3: Rejection of "Generalized Objectives"

Quotation 4: The "Clearly Established" Standard

Quotation 5: Stevens' Dissent on "Free Violation"

CONCLUSION



When federal Fish and Wildlife agents executed a search warrant at the Bergers' Montana ranch
accompanied by a CNN media crew, the Supreme Court held the media presence violated the
Fourth Amendment, but qualified immunity shielded the agents from damages because this right
was not clearly established in 1993.

In 1993, Paul and Erma Berger owned and lived on a 75,000-acre ranch near Jordan, Montana.
Federal law enforcement suspected wildlife law violations on the property.

On March 20, 1993, a federal Magistrate Judge issued a search warrant authorizing the search
of "The Paul W. Berger ranch with appurtenant structures, excluding the residence" for evidence
of "the taking of wildlife in violation of Federal laws."

About a week following issuance of the warrant, a multiple-vehicle caravan consisting of federal
agents—specifically, special agents from the United States Fish and Wildlife Service and an
assistant United States attorney—proceeded to the ranch. Critically, this governmental
entourage was accompanied by a crew of photographers and reporters from Cable News
Network, Inc. (CNN). The federal agents had entered into a written agreement with CNN and
Turner Broadcasting System, Inc., permitting the media to accompany federal agents executing
the warrant.

The agents executed the warrant and searched the ranch and its outbuildings. Throughout the
execution, the CNN media crew accompanied and observed the officers, recording their
conduct. The media's presence served no law enforcement purpose—rather, the federal
government welcomed the publicity that CNN's coverage would bring to its environmental crime-
fighting efforts.

COMPREHENSIVE CASE BRIEF: HANLON v.
BERGER, 526 U.S. 808 (1999)
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The Fourth Amendment protects citizens against unreasonable searches and seizures.

This case arrived at the Supreme Court during a developing circuit split on whether media ride-
alongs during searches violated the Fourth Amendment. The companion case Wilson v. Layne,
526 U.S. 603 (1999) was decided on the same day.

The Bergers filed suit for damages under Bivens against the United States Fish and Wildlife
Service special agents and an assistant United States attorney.

The Ninth Circuit ruled decisively in favor of the Bergers, holding that:

1. The federal agents violated the Bergers' Fourth Amendment rights by allowing CNN media
personnel to accompany them

2. CNN and the government had become joint state actors through their close cooperation
3. The media presence served no legitimate law enforcement purpose under the warrant

The Supreme Court issued a per curiam (unsigned) opinion on May 24, 1999, vacating and
remanding the case.

The Supreme Court vacated the Ninth Circuit's judgment and remanded for reconsideration in
light of the Court's holding on qualified immunity. While the Court agreed that a Fourth
Amendment violation had occurred, it held that the agents were entitled to qualified immunity
because the law was not clearly established in 1993.

Relevant Constitutional Provision

Legal Context

3. Procedural History
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The opinion was issued per curiam with no dissents noted, indicating unanimity on the core
issues.

No separate concurring opinions were published.

No dissenting opinions were published.

Judgment: The Supreme Court vacated the Ninth Circuit's judgment and remanded for
reconsideration.

Primary Rule: Police and federal agents violate the Fourth Amendment rights of homeowners
when they allow members of the media to accompany them during the execution of a search
warrant. Media presence during warrant execution serves no legitimate law enforcement
purpose and constitutes an unreasonable intrusion.

Secondary Rule (Qualified Immunity): Although the agents' conduct violated the Fourth
Amendment, the agents were entitled to qualified immunity because the unconstitutionality of
media ride-alongs was not clearly established in March 1993.

Core Reasoning on the Fourth Amendment Violation

1. Centrality of Residential Privacy: The Fourth Amendment's core protects the sanctity of
the home and residential privacy.
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2. Distinction Between Warrant Authorization and Media Presence: The warrant
authorized agents to search for evidence of wildlife violations—not media presence. Media
presence exceeds the warrant's scope.

3. No Law Enforcement Purpose: Media presence served no law enforcement objective.
The government invited media to generate publicity for its environmental enforcement
efforts, which falls entirely outside the purposes that justify intrusions into the home.

4. Ignoring Core Fourth Amendment Values: Even if media coverage could promote public
support for law enforcement, such general policy objectives cannot override the specific
constitutional protections safeguarding residential privacy.

Key Constitutional Precedents Cited

Payton v. New York, 445 U.S. 573 (1980) – Fourth Amendment protects the home as a
specially protected space
Wilson v. Layne, 526 U.S. 603 (1999) – the companion case establishing that media ride-
alongs violate the Fourth Amendment
Marron v. United States, 275 U.S. 192 (1927) – searches must remain within the scope of
the warrant

Qualified Immunity Analysis

The Court applied the two-part analysis from Harlow v. Fitzgerald, 457 U.S. 800 (1982):

1. Was There a Constitutional Violation? Yes.

2. Was the Right Clearly Established? No. In March 1993, the unconstitutionality of media
ride-alongs was not clearly established.

Hypothetical 1: Newspaper Ride-Along During Drug Bust

DEA agents execute a search warrant and invite a Washington Post reporter and photographer
to document the agency's drug enforcement efforts. The media crew enters the home and
photographs the living room where drugs are found.

Application: This clearly violates Hanlon. Media presence during warrant execution remains

7. Examples: Future Applications

Same-Side Hypotheticals (Media Ride-Alongs Are Unconstitutional)



unconstitutional. Officers post-Hanlon would not receive qualified immunity.

Hypothetical 2: Television Documentary During Criminal Search

FBI agents execute a warrant to search a corporate office for securities fraud evidence. A
documentary filmmaker accompanies agents, filming for a television documentary about white-
collar crime enforcement.

Application: This violates Hanlon. The documentary filmmaker serves no law enforcement
function. The fact that the project is educational rather than news reporting does not change the
analysis.

Hypothetical 3: Officers Accompany Media Outside the Curtilage

Police allow a television news crew to stand on public property adjacent to the property,
videotaping officers approaching and executing the warrant in an open yard area. The crew
does not enter the property.

Application: This likely does not violate Hanlon. The Fourth Amendment's heightened
protections for the home do not extend to observation from public vantage points.

Hypothetical 4: Pre-Hanlon Media Access in 1992

DEA agents execute a search warrant in 1992 and invite a newspaper photographer to
accompany them inside the home.

Application: Although identical to Hanlon's facts, the agents would receive qualified immunity
because the search occurred before Hanlon was decided.

Hypothetical 5: Media Pool Arrangement with Independent News Function

Law enforcement and local news outlets establish a formal "media pool" arrangement whereby
one journalist is permitted to accompany warrant executions for significant crimes. The
arrangement is established by written agreement and designed to provide accurate public
information.

Application: Genuinely uncertain. The media presence appears identical to Hanlon, but factors
here were absent in Hanlon: the arrangement is uniform, formal, and serves independent news

Opposite-Side Hypotheticals

Fence-Sitter Hypothetical



rather than government publicity.

Scholars praised Hanlon for reaffirming Fourth Amendment protection but criticized the qualified
immunity holding for substantially undermining the practical effect of the substantive rule.

Law enforcement advocates argued Hanlon was too rigid, contending that media presence could
serve public transparency and accountability objectives.

1. The "Purpose" Analysis Is Contestable: The claim that media presence serves "no law
enforcement purpose" is debatable—public confidence and transparency could be viewed
as serving long-term institutional interests.

2. Insufficient First Amendment Engagement: The opinion focuses exclusively on the
Fourth Amendment without meaningfully engaging First Amendment press access
interests.

3. Qualified Immunity May Be Too Generous: If Fourth Amendment protection of residential
privacy was well-established, reasonable officers should have recognized that media
presence exceeded warrant authorization.

4. Temporal Disconnect Problem: Granting qualified immunity for pre-Hanlon conduct
creates a window where law enforcement can violate constitutional principles without facing
liability.
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"The Fourth Amendment protects the home and its occupants against warrantless intrusions by
government officials. It does not permit law enforcement officers to allow members of the media
to accompany them during the execution of a search warrant in a home."

"The warrant does not authorize the media to be present in the Bergers' home. A warrant grants
authority only to search for the items described and in the places designated. Media presence
goes beyond the warrant's authorization and constitutes an unreasonable search."

"While the government may advance a generalized interest in furthering law enforcement
objectives through media coverage and public awareness of its enforcement efforts, such
interests cannot override the core Fourth Amendment protection of privacy in the home."

"Although respondents alleged a Fourth Amendment violation, petitioners were entitled to a
qualified immunity defense because the law governing media ride-alongs in residential searches
was not clearly established at the time of the search in 1993."

"At the time of the search in 1993, the parties have not called our attention to any decisions of
this Court that would have made clear to reasonable law enforcement officials that the media's
presence during a residential search executed pursuant to a warrant was unconstitutional."

Hanlon v. Berger stands as a landmark Fourth Amendment decision establishing that media
ride-alongs during warrant execution violate the Fourth Amendment's protection of residential
privacy. Decided on the same day as Wilson v. Layne, Hanlon confirmed that media cannot
accompany law enforcement into private spaces during search warrants.

The decision's most significant limitation is its application of qualified immunity—officers who
authorized media ride-alongs before Hanlon faced no damages liability despite violating the
Fourth Amendment. This compromise has generated ongoing scholarly debate about whether

Quotation 2: On the Scope of the Warrant

Quotation 3: On Rejecting Law Enforcement's Interests

Quotation 4: On Qualified Immunity

Quotation 5: On the Temporal Limitation

Summary and Significance



constitutional protection should always be accompanied by adequate remedial mechanisms.



The Seventh Circuit upheld the Freedom of Access to Clinic Entrances Act against First
Amendment and Commerce Clause challenges, establishing that peaceful physical obstruction
of clinic entrances constitutes criminal conduct unprotected by free speech doctrine and validly
regulates interstate commerce.

On June 4, 1994, six defendants—Ronald Brock, Dale R. Pultz, James D. Soderna, Michael C.
Suhy, Colin L. Hudson, and Marilyn Hatch—organized a coordinated blockade of the two
entrances to the Affiliated Medical Services abortion clinic in Milwaukee, Wisconsin.

The blockade was executed in a deliberate and sophisticated manner:

At one entrance, the defendants placed a disabled automobile directly on the sidewalk. The
automobile's doors were welded shut, and it was leaking gasoline.
Inside the alcove, the defendants stationed a large drum filled with concrete and steel, to
which they attached themselves using handcuffs and welding equipment.
Two additional defendants positioned their bodies into the automobile through holes cut in
the car's floor, securing themselves using handcuffs and welding.
A child was also positioned in the alcove.

The defendants' conduct was uniformly peaceful—no violence, threats, or aggressive behavior.
The blockade persisted for several hours, requiring the fire department considerable time to
dismantle the obstacles.

Freedom of Access to Clinic Entrances Act (FACE), 18 U.S.C. § 248, enacted May 26, 1994,

UNITED STATES v. SODERNA, 82 F.3d 1370
(7th Cir. 1996)
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prohibits: - Use of force or threat of force to injure, intimidate, or interfere with individuals
seeking to obtain or provide reproductive health services - Physical obstruction, defined as
"rendering impassable ingress to or egress from a facility that provides reproductive health
services or to or from a place of religious worship, or rendering passage...unreasonably difficult
or hazardous"

First Amendment: Free Speech Clause
Commerce Clause (Art. I, § 8, cl. 3)
Sixth Amendment: Right to jury trial

Congress enacted FACE in response to a documented nationwide wave of violence,
intimidation, and obstruction directed at reproductive health clinics, including murders of clinic
staff, arson and bombings, kidnappings, assaults and death threats, and coordinated blockades.

The defendants were prosecuted in the United States District Court for the Eastern District of
Wisconsin. The case proceeded to a bench trial after the defendants' demands for jury trial were
denied.

The district court convicted all six defendants of violating FACE for physical obstruction.

Sentencing: As first-time offenders: - Range: 30 days to 6 months imprisonment - Fines: $500
to $3,500 per defendant

All six defendants appealed, raising: 1. First Amendment Challenge: The Act violates free
speech by criminalizing expressive conduct 2. Commerce Clause Challenge: Congress lacked
authority to regulate this activity 3. Jury Trial Rights: FACE violations mandate jury trial under
the Sixth Amendment
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The Seventh Circuit AFFIRMED the convictions on April 30, 1996, rejecting all constitutional
challenges.

Author: Chief Judge Richard A. Posner

Joining Judges: - Circuit Judge David H. Flaum - Circuit Judge Michael S. Kanne

Vote: 3-0 (unanimous on First Amendment and Commerce Clause issues)

Posner and Flaum: First FACE violation involving nonviolent obstruction is a "petty
offense" not requiring jury trial
Judge Kanne (dissenting on this issue): Believed the majority misconstrued Supreme
Court precedent regarding petty offenses

Judgment: The court AFFIRMED the convictions.

1. First Amendment: FACE Is Content-Neutral and Constitutional

The FACE Act: - Is facially content-neutral—does not target speech based on ideological
content - Prohibits conduct, not speech—specifically force, threats, or physical obstruction -
Serves a significant government interest in protecting access to reproductive health services
and religious worship - Is narrowly tailored—restricts only specified conduct while preserving
alternative means for communication - Leaves open sufficient alternative channels for
speech

The fact that the statute is enforced primarily against anti-abortion protesters does not
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render it content-based. As the court reasoned: "A group cannot obtain constitutional immunity
from prosecution by violating a statute more frequently than any other group."

2. Commerce Clause: FACE Is a Valid Regulation of Interstate Commerce

Congress possessed constitutional authority because: - Reproductive health clinics engage in
commercial activity - Clinics purchase medical supplies that travel in interstate commerce - Staff
and patients travel across state lines - Obstruction directly interferes with this interstate flow

3. Physical Obstruction Definition

The statutory definition—rendering passage "unreasonably difficult or hazardous"—is not
unconstitutionally vague.

4. Jury Trial Rights

A first-time FACE violation involving nonviolent obstruction constitutes a "petty offense" not
requiring jury trial (2-1 on this issue).

A. Rejection of Content-Based Classification

Posner rejected the argument that FACE is "content based":

Facial Neutrality: The text does not refer to abortion, pro-life activism, or any particular
ideology.

Disproportionate Impact Insufficient: That anti-abortion protesters are prosecuted more
frequently does not render the statute content-based—this simply reflects that anti-abortion
activists engage in obstructive conduct more frequently.

The Group Immunity Principle: "A group cannot obtain constitutional immunity from
prosecution by violating a statute more frequently than any other group."

B. Distinction Between Conduct and Speech

6. Analysis of Opinions

Chief Judge Posner's Majority Opinion

I. First Amendment Analysis



FACE regulates conduct, not speech. While the blockade was intended to communicate an
anti-abortion message, the statute criminalizes the conduct of physically obstructing access, not
the message.

C. Content-Neutral Time, Place, Manner Regulation

1. Significant Government Interest: Protecting access to reproductive health services and
religious worship

2. Narrow Tailoring: Restricts only force, threats, or physical obstruction
3. Ample Alternative Channels: "The Act...leaves open sufficient alternative means to

express an anti-abortion message such as picketing in a non-violent, nonobstructive
manner"

Reproductive health clinics substantially affect interstate commerce through: - Purchasing
equipment and supplies in interstate commerce - Staff traveling across state lines - Patients
traveling across state lines - Generating economic activity affecting interstate commerce

Congress had a rational basis for concluding that removing obstructions falls within Commerce
Clause power.

Hypothetical 1: Silent Physical Blockade at Religious Facility

A group opposed to interfaith marriages blockades a synagogue's entrance on a day when an
interfaith wedding is scheduled, using chains, bodies, and vehicles.

Outcome: Would be prosecuted successfully under FACE. The statute applies to obstruction of
places of religious worship. Religious motivation does not justify criminal conduct under FACE.

Hypothetical 2: Obstruction of Animal Research Facility

Animal rights activists chain themselves to gates blocking entrance to an animal research
facility.

Outcome: Would NOT be prosecuted under FACE (FACE does not apply to animal research

II. Commerce Clause Analysis

7. Examples: Future Applications

Same-Side Hypotheticals (Same Outcome as Soderna)



facilities), but could be prosecuted under other statutes. However, if Congress passed a similar
statute for research facilities, Soderna's analysis would support its constitutionality.

Hypothetical 3: Purely Expressive Sit-In With No Obstruction

Activists enter a clinic lobby and sit quietly holding signs, without blocking entrances or exits.

Outcome: Would NOT violate FACE. FACE criminalizes physical obstruction—"rendering
impassable ingress to or egress." A sit-in that does not block access does not satisfy this
definition.

Hypothetical 4: Violent Assault to "Defend" Clinic Access

A clinic supporter physically assaults an anti-abortion picketer standing outside the clinic.

Outcome: Would violate FACE. The statute prohibits force regardless of who uses it or what
message it conveys.

Hypothetical 5: Threatening Presence and Intimidating Signals

Activists gather at a clinic entrance wearing military-style clothing with graphic signs. They do
not physically touch anyone or block the entrance, but some patients feel frightened.

Outcome: Genuinely unclear. FACE prohibits "intimidation" beyond physical obstruction, but
Soderna does not extensively analyze where the line falls between protected offensive speech
and criminal intimidation.

Scholars generally support Soderna, viewing FACE as essential protection for patients' and
providers' access to lawful medical services. However, some note that Soderna's analysis of
"intimidation" and "interference" is insufficiently developed.

Opposite-Side Hypotheticals (Opposite Outcome)

Fence-Sitter Hypothetical

8. Critique

Scholarly Criticism

Pro-Abortion Rights Perspective



1. Commerce Clause Overreach: Local clinic blockades do not substantially affect interstate
commerce in any meaningful sense.

2. First Amendment Underprotection: Blockading is inherently expressive and should
receive heightened protection.

Concerns that terms like "intimidation" and "interference" lack sufficient definitional precision.
What constitutes "intimidation" sufficient to trigger liability?

1. Insufficient Development of "Intimidation" and "Interference": Soderna focuses on
physical obstruction without deeply analyzing broader terms.

2. Incomplete Commerce Clause Analysis: Posner does not engage deeply with challenges
to the breadth of federal commerce power.

3. Jury Trial Issue: Judge Kanne's dissent has a point—characterizing nonviolent obstruction
as a "petty offense" may misapply the Blanton standard.

Soderna was decided in 1996 when Roe v. Wade guaranteed a federal constitutional right to
abortion. After Dobbs v. Jackson (2022) overruled Roe, the government's interest in "access"
may be reframed, and FACE may face new challenges arguing its practical effect makes it
content-based.

"A group cannot obtain constitutional immunity from prosecution by violating a statute more
frequently than any other group."

Significance: Prevents defendants from converting enforcement statistics into evidence of

Anti-Abortion/Pro-Life Perspective

Civil Liberties Perspective

Analytical Weaknesses

Modern Context: Post-Dobbs

9. Key Quotations

1. The Content-Neutrality Principle



content-based discrimination.

"The Act forbids the use of force or threats of force or physical obstruction deliberately to
injure, intimidate, or interfere with people seeking to obtain or to provide any reproductive
medical or other health services, not just abortion, and also people seeking to exercise
their religious rights in a church or other house of worship."

Significance: Demonstrates FACE's broad scope supporting content neutrality.

"The Act...is narrowly tailored in that it only prohibits the use of force, threat of force, and
physical obstruction and leaves open sufficient alternative means to express an anti-
abortion message such as picketing in a non-violent, nonobstructive manner."

Significance: Articulates the narrow tailoring analysis.

"The commerce clause gives Congress power to regulate activities substantially affecting
interstate commerce. We have found a clear legislative record showing that free-standing
women's clinics across the country are part of an economic enterprise that involves
purchasing, in interstate commerce, drugs, medicines, and medical devices."

Significance: Demonstrates breadth of modern Commerce Clause authority.

"The six defendants blockaded the two entrances to the Affiliated Medical Services
abortion clinic in Milwaukee on June 4, 1994. Four of the defendants blocked one entrance
with a combination of a disabled automobile, a large drum filled with concrete and steel,
and their bodies."

Significance: Makes visceral the statutory concept of "physical obstruction."

2. The Statutory Purpose

3. Alternative Means for Expression

4. Commerce Clause Rationale

5. The Nature of the Prohibited Conduct

Summary of Significance



United States v. Soderna stands as the foundational Seventh Circuit precedent upholding the
Freedom of Access to Clinic Entrances Act. Chief Judge Posner's opinion established:

1. Facially neutral statutes cannot be challenged as content-based merely because
enforcement data shows disproportionate application to particular groups.

2. Obstruction of access to facilities providing lawful services constitutes criminal
conduct outside First Amendment protection, even when peaceful and motivated by
sincere beliefs.

3. The Commerce Clause supports broad federal authority to regulate obstruction of
facilities engaged in interstate commerce.

4. FACE constitutes a narrowly tailored content-neutral restriction leaving ample
alternative means for expression.

The case has been cited extensively in subsequent circuit court decisions, all reaching the same
conclusion regarding FACE's constitutionality.



The Second Circuit partially struck down an overly broad preliminary injunction against anti-
abortion protesters, holding that a blanket prohibition on megaphone use lacked narrow tailoring
because it was not supported by site-specific findings regarding how sound amplification
affected health care administration at particular clinic locations.

The Western District of New York had been a focal point for anti-abortion protest activities for
more than a decade. In February 1992, following earlier violent confrontations between
protesters and clinic patrons, the U.S. District Court for the Western District of New York issued
an initial injunction establishing a 15-foot buffer zone outside the entrances and driveways of
abortion facilities in the region.

In October 1998, anti-abortion protest organizations announced "Operation Save America," a
major coordinated protest campaign scheduled for April 18-25, 1999, in the Buffalo and
Rochester areas. In response, on March 22, 1999, plaintiffs filed suit seeking immediate
injunctive relief.

COMPREHENSIVE CASE BRIEF

New York ex rel. Spitzer v. Operation Rescue
National

273 F.3d 184 (2d Cir. 2001)

1. MEMORY JOGGER

2. DETAILED CASE FACTS

Historical Context and Background

Operation Save America Spring of Life Campaign (1999)

Parties



Plaintiffs-Appellees: - People of the State of New York (represented by Attorney General Eliot
Spitzer) - Buffalo Gyn Womenservices - Shalom Press (medical practice) - Dr. Morris Wortman -
Planned Parenthood of the Rochester/Syracuse Region - Pro-Choice Network of Western New
York

Defendants-Appellants: - Operation Rescue National - Lambs of Christ - Christian-American
Family Life Association - Philip Benham - Norman Weslin - And others

Plaintiffs sought injunctive relief under: 1. Freedom of Access to Clinic Entrances Act (FACE)
- 18 U.S.C. § 248 2. Public Nuisance Doctrine - State law claims 3. General Unlawful
Conduct - Various state and federal violations

The District Court granted a preliminary injunction containing: 1. Buffer Zone Expansions -
Expanded buffer zones at two specific clinics 2. Megaphone/Sound Amplification Prohibition
- A blanket prohibition on sound amplification devices 3. Sidewalk Counselor Exception
Removal - Elimination of prior exception for sidewalk counselors

The Second Circuit applied the standard from Madsen v. Women's Health Center, 512 U.S. 753
(1994), requiring that injunctions affecting First Amendment rights be narrowly tailored to serve a
significant governmental interest and not burden substantially more speech than necessary.

Plaintiffs filed complaint and motion for TRO on March 22, 1999
District Court granted temporary restraining order
District Court issued preliminary injunction with expanded buffer zones and blanket
megaphone prohibition

Key Allegations and Legal Claims

Challenged Injunctive Provisions

Constitutional and Statutory Framework

3. PROCEDURAL HISTORY

District Court Proceedings (1999)

Appeal to the Second Circuit (2000-2001)



Basis for Appeal: - Argued District Court erred in finding likelihood of success on FACE claims
- Contended the megaphone prohibition violated the First Amendment - Argued the injunction
was overbroad

Holding on Buffer Zone Expansion: - AFFIRMED as properly tailored under Madsen

Holding on Megaphone Prohibition: - REVERSED - lacked particularized findings regarding
how sound amplification at particular locations affected health care administration

Disposition: AFFIRMED IN PART, REVERSED IN PART, and REMANDED

Author: Judge Chester J. Straub

Joining Judges: - Judge McLaughlin - Judge Parker

Vote: 3-0 (Unanimous on reversal of blanket megaphone prohibition)

The preliminary injunction prohibiting anti-abortion protesters from using sound amplification
devices was reversed because it lacked the narrow tailoring required by the First Amendment.
The District Court failed to make particularized findings regarding how megaphone use at
specific clinic locations affected health care administration.

Conversely, the fixed buffer zones around clinic entrances were held to constitute a narrowly
tailored content-neutral restriction satisfying the Madsen standard because: 1. They directly
advanced the significant governmental interest in protecting clinic access 2. They restricted
conduct rather than content 3. They were necessary to prevent specific obstruction and
intimidation 4. They did not burden substantially more speech than necessary

Key Rule: Restrictive injunctions against First Amendment-protected activity must rest on
particularized, site-specific factual findings demonstrating the necessity of each restriction,

Second Circuit Decision (November 26, 2001)

4. JUDICIAL VOTES

Majority Opinion

5. HOLDING



rather than broad categorical prohibitions applied uniformly across different locations.

Framework and Applicable Precedent

The court adopted the Madsen standard: content-neutral injunctions affecting speech receive
intermediate First Amendment scrutiny, requiring: 1. A significant government interest 2. Narrow
tailoring to that interest 3. The inability to burden substantially more speech than necessary

Application to Buffer Zones

The court found these narrowly tailored because: - They directly responded to documented
interference with clinic access - District Court findings demonstrated protesters had blocked
patient access - The restrictions applied equally to all protests (content-neutral)

The Critical Deficiency: Blanket Megaphone Prohibition

1. Lack of Particularized Findings: The District Court imposed a categorical prohibition
without specific findings regarding how sound amplification affected operations at each
location.

2. Overbreadth Problem: A blanket prohibition restricted substantially more speech than
necessary because it prevented all sound amplification without regard to actual impact at
particular sites.

3. Site-by-Site Analysis Required: The court held that "a site-by-site analysis of the propriety
of megaphone use was more appropriate than the District Court's blanket prohibition."

Key Precedents: - Madsen v. Women's Health Center, 512 U.S. 753 (1994) - Schenck v. Pro-
Choice Network of Western New York, 519 U.S. 357 (1997) - Hill v. Colorado, 530 U.S. 703
(2000)

6. ANALYSIS OF OPINIONS

Majority Opinion Analysis (Judge Straub)

7. EXAMPLES: FUTURE APPLICATIONS

Same-Side Hypotheticals



Hypothetical 1: Targeted Findings-Based Noise Restriction

After detailed factual findings, a court determines that at one specific clinic, megaphone use
prevents patient-staff communication. The court issues an injunction prohibiting sound
amplification at that specific location only.

Application: This would be upheld. The court made specific findings about how megaphones
affected health care at this particular location, and the restriction applies only where documented
harm occurs.

Hypothetical 2: Obstruction-Based Blanket Restriction

Following documented instances where protesters physically surrounded patient cars and
blocked doorways, a court prohibits protesters from standing within 100 feet of clinic entrances.

Application: This would be upheld because the restriction targets conduct (physical
positioning/obstruction) rather than speech.

Hypothetical 3: Post-Spitzer Remand—Narrowly Tailored Megaphone Restriction

On remand, the District Court conducts a full trial examining each facility. At two clinics, expert
testimony establishes interference from megaphone noise. At a third facility, no documented
harm exists. The court prohibits megaphones at the first two but not the third.

Application: This would NOT be reversed because the District Court made particularized, site-
specific findings.

Hypothetical 4: Blanket Pamphlet Prohibition Without Findings

A state seeks an injunction prohibiting pamphlet distribution within 500 yards of any clinic
statewide, without evidence that distribution has caused documented disruption.

Application: Would be reversed. No particularized findings, and the restriction burdens
substantially more speech than necessary.

Hypothetical 5: Mixed Conduct-Speech Restriction with Partial Findings

A court prohibits protesters from approaching within 20 feet of entrances (supported by findings)
and using amplified sound within 50 yards (based on aggregate district-wide data rather than

Opposite-Side Hypotheticals

Fence-Sitter Hypothetical



site-specific analysis).

Application: Likely AFFIRMED IN PART, REVERSED IN PART. The positioning restriction
might survive as conduct-based, but the sound restriction would require site-specific findings.

Positive Aspects: - Affirmed buffer zones as constitutional protection mechanisms -
Recognized government's significant interest in ensuring clinic access

Criticisms: - Requirement for site-by-site findings creates pathway for prolonged litigation -
Burden-shifting places excessive burden on abortion providers - May fail to recognize
coordinated disruption across multiple locations

Positive Aspects: - Required narrow tailoring and particularized findings - Recognized blanket
speech restrictions cannot satisfy constitutional scrutiny

Criticisms: - Over-acceptance of buffer zones as presumptively constitutional - May have
insufficient skepticism regarding plaintiff's claimed harms

1. Conduct-Speech Distinction Tension: Megaphone use involves both conduct (operating
a device) and speech (the amplified message).

2. Site-Specific Findings Sufficiency: What level of detail constitutes adequate
particularized findings?

3. FACE and First Amendment Interplay: Doesn't fully explain how FACE violations should
affect restrictions on incidental speech.

8. CRITIQUE

Progressive/Pro-Access Critique

Conservative/Speech-Protective Critique

Analytical Weaknesses

9. KEY QUOTATIONS

Quotation 1: The Central Holding



"A site-by-site analysis of the propriety of megaphone use was more appropriate than the
District Court's blanket prohibition, which lacked the support of particularized findings as to
how the use of devices at particular sites affects the administration of health care."

"An injunction cannot burden substantially more speech than is necessary to further a
significant government interest."

"Fixed buffer zones around clinic entrances constitute a narrowly tailored content-neutral
restriction reasonably related to the significant governmental interest in ensuring access to
reproductive health services."

"While restrictions on conduct preventing physical access to clinics may be categorical and
need not require site-by-site findings regarding each facility, restrictions on speech—
including sound amplification—implicate heightened First Amendment concerns and
require particularized justification for each location."

"On remand, the District Court should conduct a thorough investigation into the impact of
sound amplification on patient-staff communication at each protected facility."

The decision requires that injunctive relief affecting speech rights rest on particularized, site-
specific factual findings rather than categorical prohibitions. While affirming buffer zones as
constitutional, it demands that speech restrictions be justified by specific evidence at each
location affected. The case exemplifies judicial effort to balance First Amendment protections
with legitimate government interests in protecting clinic access.

Quotation 2: The Narrow Tailoring Standard

Quotation 3: Affirming Buffer Zone Constitutionality

Quotation 4: The Distinction Between Conduct and Speech

Quotation 5: The Remand Requirement

SUMMARY AND SIGNIFICANCE



A federal district court in New York denied a preliminary injunction against peaceful pro-life
protesters engaging in sidewalk counseling outside an abortion clinic, ruling that their conduct
constituted only "incidental contact" under the FACE Act, though a subsequent Second Circuit
appeal partially reversed on evidentiary and statutory interpretation grounds before ultimately
affirming.

From March 2012 onward, members of Church @ the Rock in Brooklyn, including senior pastor
Reverend Kenneth Griepp, engaged in weekly Saturday morning protests outside Choices
Women's Medical Center in Jamaica, Queens. The facility provides comprehensive reproductive
health services, including abortion.

"Slow walks": Deliberately slowing pace in front of patients
"Tag teaming": Multiple protesters sequentially approaching the same patient
Physical contact: Alleged collisions with volunteer escorts
Intimidation tactics: Filming patients, displaying graphic posters
Visual obstruction: Using protest signs as "barriers"

New York v. Griepp: Comprehensive Case
Brief

No. 17-CV-3706 (E.D.N.Y. 2018); 991 F.3d 81 (2d Cir.
2021)

1. Memory Jogger

2. Detailed Case Facts

Key Factual Background

Specific Protest Tactics Alleged

Statutory Framework



Freedom of Access to Clinic Entrances Act (FACE), 18 U.S.C. § 248(a)(1): - Prohibits use of
force, threat of force, or physical obstruction to intentionally injure, intimidate, or interfere with
persons obtaining or providing reproductive health services - Section 248(e)(4) defines "physical
obstruction" as rendering "unreasonably difficult or hazardous" ingress or egress from a facility

State Law: - New York Clinic Access Act (NYSCAA), N.Y. Penal Law § 240.70 - NYC Clinic
Access Act, N.Y.C. Admin. Code §§ 10-1003, 10-1004

Filing: June 20, 2017 (Case No. 17-CV-3706, E.D.N.Y.) Judge: Carol Bagley Amon Trial:
January 8 - February 21, 2018 (14 days)

District Court Decision (July 20, 2018): - Denied state's motion for preliminary injunction (103-
page decision) - Found defendants' conduct constituted only "incidental contact" causing "slight
deviations or delays" - Held video evidence contradicted escorts' sworn testimony - Concluded
conduct did not rise to level of statutory violation

Initial Decision (March 2021): Panel initially vacated and remanded in part, finding error in: -
Evidentiary rulings regarding witness credibility - Factual findings regarding physical obstruction
- Statutory interpretation of FACE

Rehearing (May 2021): Panel granted extraordinary rehearing, vacating its prior opinion.

Final Decision (August 2021): Panel affirmed the district court's denial of the preliminary
injunction in all respects.

Judge Carol Bagley Amon: Denied preliminary injunction

3. Procedural History

District Court Proceedings

Second Circuit Appeal

4. Judicial Votes

District Court



Panel: Judges Livingston, Calabresi, and Pooler Final Vote: Unanimous affirmance after
rehearing

District Court Holding: The state failed to demonstrate likelihood of success on FACE Act,
NYSCAA, and NYC Clinic Access Act claims because defendants' protest activities constituted
only "incidental contact" causing merely "slight deviations or delays." Such minor contact does
not constitute "physical obstruction" or intentional interference required by statute. Defendants'
sidewalk counseling, holding signs, and attempting to communicate with patients constitute
constitutionally protected speech exempt from FACE's prohibitions.

Second Circuit Holding: Affirmed the district court's denial in all respects. The factual findings,
though subject to credibility concerns, were not clearly erroneous to the extent necessary to
warrant reversal.

1. Video Evidence vs. Oral Testimony: "The OAG has not cited a single video that
corroborates the witness testimony claiming near-weekly violations. Instead, the video
evidence contradicts [escorts'] accounts."

2. Credibility Determinations: Found clinic employees and volunteers provided testimony
containing "exaggerated descriptions" and "inconsistencies."

3. Physical Contact Threshold: Distinguished between:

Intentional, deliberate physical obstruction (violates FACE)
Incidental brushing or proximity (does not violate FACE)

Second Circuit

5. Holding

6. Analysis of Opinions

District Court Opinion (Judge Amon)

Evidentiary Approach

Legal Reasoning: FACE Interpretation



1. Physical Obstruction Definition: Must render ingress/egress "unreasonably difficult or
hazardous"

Brief delays insufficient
Obstruction must be substantial and deliberate
Sidewalk counseling, even persistent, does not automatically constitute obstruction

2. Constitutional Protections: FACE must be interpreted to avoid criminalizing core
protected speech

Handing out literature: protected
Displaying signs: protected
Oral persuasion: protected unless constituting actual physical obstruction

Judge Amon wrote: "A word of caution—this decision should not embolden the defendants to
engage in more aggressive conduct."

The panel acknowledged: "Courts face unique difficulties when conflicting constitutional rights
are at stake. The right to protest is a fundamental right central to the First Amendment. The right
to be free from harassment and threats from protestors is an equally fundamental right."

Hypothetical 1: Silent Signs and Pamphlets Pro-life advocates stand silently on public
sidewalks with signs and distribute pamphlets. No physical contact occurs. Clinic staff testify this
causes psychological distress.

Application: No FACE violation. Silent sign-holding and offering literature are protected speech.
Psychological distress does not constitute "interference" under FACE.

Hypothetical 2: Persistent Conversation Protesters walk alongside patients for up to a
minute, speaking even after being asked to stop. No physical contact occurs.

Application: No FACE violation. Repeated conversation does not constitute physical

"Word of Caution"

Second Circuit Analysis

7. Examples: Future Applications

Same-Side Hypotheticals



obstruction.

Hypothetical 3: Blocking Vehicle Egress Protesters surround a vehicle in the clinic parking lot,
making it impossible for the driver to exit for five minutes.

Application: FACE violation. Deliberate immobilization rendering egress "unreasonably difficult
or hazardous" constitutes physical obstruction.

Hypothetical 4: Repeated Physical Grabbing Protesters intentionally grab patients' arms, hold
on despite requests to let go, causing documented injuries.

Application: Clear FACE violation. Deliberate grabbing constitutes "force" or physical
obstruction. Documented injuries strengthen the claim.

Hypothetical 5: Coordinated "Shadowing" Protocol Protesters form a human chain (not
blocking entrance) and walk at patient's pace while speaking in turn. Patients report feeling
"boxed in." Walking speed reduced 30%, but patients eventually reach entrance.

Application: Genuinely uncertain. Coordinated positioning suggests planned interference, but
no actual blocking occurs. Outcome depends on whether "unreasonably difficult" includes
substantial psychological pressure.

1. Underestimation of Harm: Video cannot capture psychological experience; behavior
occurring 52 times/year for six years is not "incidental"

2. Witness Credibility Issues: Systematic dismissal of all escort testimony may be
inappropriate

3. First Amendment Overemphasis: Patients have constitutional interest in accessing
medical services free from harassment

Opposite-Side Hypotheticals

Fence-Sitter Hypothetical

8. Critique

Scholarly Perspectives

Reproductive Rights Critique



1. Statutory Language: FACE's "physical obstruction" requirement should be interpreted
strictly

2. Constitutional Avoidance: Narrow interpretation protects core First Amendment conduct
3. Appropriate Application: Sidewalk counseling remains protected speech

1. Video Evidence Reliance: Absence of video of an incident doesn't prove it didn't occur
2. Preliminary Injunction Standard: Court may have applied too stringent a standard
3. Statutory Interpretation: Narrow definition of "obstruction" may exclude conduct that

colloquially constitutes "interference"

"The OAG has not cited a single video that corroborates the witness testimony claiming
near-weekly violations. Instead, the video evidence contradicts [patient escorts'] accounts
of protester conduct on specific occasions."

"A word of caution—this decision should not embolden the defendants to engage in more
aggressive conduct."

"Courts face unique difficulties when conflicting constitutional rights are at stake. The right
to protest is a fundamental right central to the First Amendment. The right to be free from
harassment and threats from protestors is an equally fundamental right."

"Physical obstruction" means rendering impassable or unreasonably difficult or hazardous
"ingress to or egress from a facility" pursuant to 18 U.S.C. § 248(e)(4).

Free Speech Critique

Analytical Weaknesses

9. Key Quotations

Quotation 1: Credibility Finding

Quotation 2: Word of Caution

Quotation 3: Constitutional Tension

Quotation 4: Physical Obstruction Standard



New York v. Griepp represents a significant but controversial intersection of First Amendment
protections, reproductive rights, and FACE Act limits. The district court's approach—
emphasizing statutory text, using documentary evidence to scrutinize credibility, and protecting
core First Amendment conduct—resulted in a decisive victory for pro-life advocates' right to
sidewalk counseling.

The unusual Second Circuit sequence (initial reversal, then rehearing and vacatur, then
affirmance) suggests genuine judicial uncertainty. The case remains emblematic of the
constitutional tension between protecting expressive activity and ensuring access to medical
services.

Conclusion



Eighth Circuit upholds FACE Act's constitutionality against First Amendment challenge, holding
that repeated threats referencing a murdered physician and directed at clinic staff constitute
unprotected "true threats" and "intimidation" regardless of speech rights implications.

Regina Rene Dinwiddie protested outside Planned Parenthood of Greater Kansas City for over a
decade. Her conduct led to prosecution under the Freedom of Access to Clinic Entrances Act
of 1994 (FACE), 18 U.S.C. § 248, which criminalizes:

Using or threatening to use physical force
Attempting to injure, intimidate, interfere with, or oppress persons seeking or providing
reproductive health services
Physical obstruction of clinic entrances

The statute defines "intimidate" as placing or attempting to place in reasonable apprehension of
bodily harm.

1. Physical Violence: On July 28, 1994, Dinwiddie physically assaulted Lenard Venable, a
maintenance supervisor, with an electric bullhorn.

2. Threat to Executive Director: On January 28, 1994, she stated to Patricia Brous: "Patty,
you have not seen violence yet until you see what we do to you."

COMPREHENSIVE CASE BRIEF: UNITED
STATES v. DINWIDDIE

76 F.3d 913 (8th Cir. 1996)

1. MEMORY JOGGER

2. DETAILED CASE FACTS

Background and Statutory Framework

Specific Conduct and Threats



3. Repeated Threats Against Dr. Crist: Over six-to-eight months beginning in mid-1994,
Dinwiddie made approximately 50 threatening statements through a bullhorn:

"Robert, remember Dr. Gunn.... This could happen to you.... He is not in the world
anymore. ... Whoever sheds man's blood, by man his blood shall be shed."

4. Physician's Response: Dr. Crist began wearing a bullet-proof vest to work.

First Amendment: FACE allegedly restricts protected speech
Commerce Clause: Congressional authority to regulate this conduct
Void for Vagueness: Terms "intimidate" and "threat of force" allegedly unconstitutionally
vague
Overbreadth: Statute allegedly prohibits too much protected speech

Dr. David Gunn was murdered in 1993 by an anti-abortion extremist. The clinic also experienced
arson attempts and bomb threats during this period.

Court: U.S. District Court for the Western District of Missouri Judge: Chief Judge Stevens Date:
March 21, 1995; 885 F. Supp. 1286 (W.D. Mo. 1995)

Holdings: - FACE is constitutional under Commerce Clause and First Amendment - Dinwiddie
violated FACE through threats and intimidation - Permanent injunction issued

Injunction Provisions: - Prohibited Dinwiddie from violating FACE within 500 feet of any
reproductive-health facility in the U.S. - Prohibited use of any bullhorn, megaphone, or sound-
amplifying device - Allowed carrying placards, distributing literature, speaking without
amplification

Court: Eighth Circuit Date: February 16, 1996; 76 F.3d 913 (8th Cir. 1996)

Constitutional Issues

Historical Context

3. PROCEDURAL HISTORY

District Court Proceedings

Appellate Proceedings



Disposition: - AFFIRMED: FACE is constitutional and Dinwiddie violated it - REMANDED:
Instructions to modify the injunction

Author: Chief Judge Richard S. Arnold

Concurrence/Dissent: At least one judge (Judge Lay) concurred in part and dissented in part
regarding injunction scope.

Rules Announced:

1. FACE is valid under Commerce Clause: Congress may regulate conduct interfering with
interstate commerce in reproductive health services.

2. FACE is content-neutral: The statute prohibits obstructive conduct without regard to
message. It would equally prohibit striking employees obstructing a clinic entrance as anti-
abortion protesters.

3. "Threat of force" requires true threat standard: Courts examine:

Recipient and listener reaction
Whether threat was conditional
Whether threat was communicated directly
Whether speaker made similar statements previously
Whether recipient had reason to believe speaker would resort to violence

4. Repetitive threats with violent context constitute intimidation: 50 similar statements
over months, referencing a murdered physician, provoking documented fear responses,
constitute "threat of force" and "intimidation."

5. First Amendment does not protect true threats: Government may prohibit threats
placing listeners in reasonable apprehension of bodily harm.

6. Injunctions must be narrowly tailored: Remand required to modify overly broad

4. JUDICIAL VOTES

Majority Opinion

5. HOLDING



injunction.

1. Direct Economic Impact: Interference with clinic access directly affects interstate
commerce in reproductive health services.

2. Precedent: Even after United States v. Lopez, foundational Commerce Clause precedents
remained valid.

Key Insight: FACE regulates conduct—use of force, threats of force, physical obstruction—
without regard to the message.

Illustrative Example: "FACE would prohibit striking employees from obstructing access to a
clinic in order to stop women from getting abortions, even if the workers were carrying signs that
said, 'We are underpaid!' rather than 'Abortion is wrong!'"

Factors applied: 1. Recipient Reaction: Dr. Crist wore body armor 2. Conditional Nature:
Direct and categorical statements 3. Direct Communication: Each threat made directly through
bullhorn 4. Pattern and Repetition: ~50 statements over 6-8 months 5. Propensity for
Violence: Rhetoric explicitly invoked Dr. Gunn's murder

Rejected both challenges: - Vagueness: Terms have recognized meanings in First Amendment
jurisprudence - Overbreadth: FACE "prohibits only a limited range of activity"

6. ANALYSIS OF OPINIONS

Majority Opinion (Chief Judge Arnold)

Commerce Clause Analysis

First Amendment - Content Neutrality

True Threat Doctrine

Void for Vagueness and Overbreadth

7. EXAMPLES: FUTURE APPLICATIONS



Hypothetical 1: Direct References to Violence Abortion opponent makes ~30 statements over
four months: "Dr. Jones, remember what happened to Dr. Tiller. Your life is in danger."

Application: FACE violation. Directly references murdered physician, repeated statements,
would reasonably cause apprehension of harm.

Hypothetical 2: Threats with Knowledge of Recipient's Fear Protester knows employee fears
violence and continues statements about "divine judgment" and "danger."

Application: FACE violation. Knowledge of recipient's fear strengthens finding of intimidation.

Hypothetical 3: General Ideological Statements Opponents gather with signs: "Abortion is
Murder," "Stop the Killing." No references to violence, no specific threats. Clinic worker finds
message offensive.

Application: No FACE violation. No threat of force, no physical obstruction, protected
ideological speech.

Hypothetical 4: Peaceful Demonstration Outside Restriction Zone Protester stands 100 feet
away with "Choose Life" sign, speaking quietly, making no threats.

Application: No FACE violation. Pure political advocacy within permissible bounds.

Hypothetical 5: Ambiguous Religious Statements Protester states: "God will judge those who
murder children," "Evil will be punished by the Almighty." Clinic staff feel threatened. Protester
claims she meant only spiritual judgment.

Application: Uncertain. Requires fact-finding about whether reasonable listener would perceive
as threat of human violence vs. religious expression.

Same-Side Hypotheticals

Opposite-Side Hypotheticals

Fence-Sitter Hypothetical

8. CRITIQUE

Progressive/Civil Rights Perspective



Supportive Elements: - Validates federal authority to protect clinic access - Recognizes
genuine violence against providers - True threat doctrine appropriately distinguishes advocacy
from intimidation

Critiques: - Remand to modify injunction might leave windows for intimidation - Could have
been more explicit about asymmetry of abortion violence

Concerns: 1. True Threat Discretion: Multi-factor test leaves significant discretion to fact-
finders 2. "Reasonable Apprehension" Standard: Subjective listener fear creates risks 3.
Context-Dependence: Propensity-for-violence factor introduces circumstantial evidence difficult
to assess

1. Circular Reasoning on Content Neutrality: Statute's entire purpose stems from concern
about pro-life ideology-motivated intimidation

2. True Threat Test Consistency: Factors don't perfectly align with later Virginia v. Black
(2003) jurisprudence

3. Commerce Clause Limiting Principle: Opinion doesn't adequately address limits of
federal power

"FACE would prohibit striking employees from obstructing access to a clinic in order to stop
women from getting abortions, even if the workers were carrying signs that said, 'We are
underpaid!' rather than 'Abortion is wrong!'"

"Remember Doctor Gunn.... This could happen to you.... He is not in the world anymore. ...
Whoever sheds man's blood, by man his blood shall be shed."

First Amendment/Speech Protection Perspective

Analytical Weaknesses

9. KEY QUOTATIONS

Quotation 1: Content-Neutral Nature

Quotation 2: Threat Language

Quotation 3: True Threat Factors



"Factors to be considered in reviewing a true threat conviction include how the threat
recipient and other listeners reacted, whether the threat was conditional, whether the threat
was made directly to its target, whether the speaker made similar statements to the
recipient in the past, and whether the recipient had reason to believe that the speaker was
prone to violence."

"FACE... leaves open ample alternative means for communication" and is "narrowly
tailored to further the government's interests."

"When people interfere with a business, the availability of the service provided by that
business declines."

United States v. Dinwiddie affirms federal authority to protect access to reproductive health
services while respecting First Amendment protections for non-threatening speech. The
decision's multi-factor approach to true threats and intimidation under FACE remains the
controlling framework, though scholars debate whether it provides sufficient clarity for borderline
cases involving passionate but non-violent advocacy.

Quotation 4: Narrow Tailoring

Quotation 5: Commerce Clause Rationale

CONCLUSION



Pro-life activists who physically blockaded a reproductive health clinic were convicted of
conspiracy against rights under 18 U.S.C. § 241 for obstructing access to abortion services,
marking one of the first federal prosecutions applying the Reconstruction-era civil rights
conspiracy statute to clinic access violations.

On October 22, 2020, a group of pro-life activists coordinated a physical blockade of the
Washington Surgi-Clinic in Washington, D.C., a facility providing reproductive health services
including abortion.

Relevant Statutes:

18 U.S.C. § 241 (Conspiracy Against Rights):

"If two or more persons conspire to injure, oppress, threaten, or intimidate any person in
the free exercise or enjoyment of any right or privilege secured to him by the Constitution
or laws of the United States, or because of his having so exercised the same... They shall
be fined under this title or imprisoned not more than ten years, or both."

Freedom of Access to Clinic Entrances Act (FACE), 18 U.S.C. § 248: Prohibits the use of
force, threat of force, or physical obstruction to intentionally injure, intimidate, or interfere with
persons obtaining or providing reproductive health services.

COMPREHENSIVE CASE BRIEF: UNITED
STATES v. MARSHALL (HANDY)

Trial Court: D.D.C. (2023); Appeals Pending D.C.
Circuit

1. MEMORY JOGGER

2. DETAILED CASE FACTS

Background and Statutory Framework



Eleven defendants were indicted, including: - Lauren Handy - Director of activism for
Progressive Anti-Abortion Uprising - Jean Marshall - Pro-life activist - Joan Bell - Pro-life
activist - Jonathan Darnel - Pro-life activist - Others - Members of various pro-life organizations

The defendants executed a coordinated plan to physically obstruct the clinic:

1. Deceptive Entry: Defendants gained access to the clinic by having one member pose as a
patient seeking services

2. Physical Obstruction: Once inside, defendants chained themselves to furniture and
medical equipment, blocking hallways and treatment rooms

3. Duration: The blockade lasted several hours, preventing patients from receiving scheduled
medical services

4. Clinic Impact: The clinic was forced to cancel all appointments for the day, and staff and
patients were physically prevented from moving through the facility

Section 241 Application: Whether obstruction of abortion clinic access constitutes
conspiracy to deprive persons of federally protected rights
FACE Act Overlap: Relationship between § 241 and the FACE Act's specific protections
Post-Dobbs Implications: Whether the constitutional right to abortion (pre-Dobbs) and
statutory right to clinic access (post-Dobbs) constitute "rights secured by the Constitution or
laws of the United States"

In March 2022, a federal grand jury in the District of Columbia indicted eleven defendants on: -
Count 1: Conspiracy against rights (18 U.S.C. § 241) - Count 2: FACE Act violations (18 U.S.C.
§ 248)

The Defendants

Specific Conduct

Constitutional and Legal Issues

3. PROCEDURAL HISTORY

Indictment

Pre-Trial Motions



Defendants filed motions to dismiss arguing: 1. Section 241 does not apply to clinic access 2.
The FACE Act is unconstitutional 3. First Amendment protection for protest activity

The district court denied these motions, finding that both statutes could constitutionally apply to
the alleged conduct.

Court: U.S. District Court for the District of Columbia Trial Duration: Multi-week jury trial

Key Evidence: - Video footage of the blockade - Testimony from clinic staff and patients -
Communications between defendants showing coordination - Expert testimony on clinic
operations

August-September 2023: Federal jury convicted multiple defendants:

Convicted of Both § 241 and FACE Act Violations: - Lauren Handy - Jean Marshall - Joan
Bell - Jonathan Darnel - Several additional defendants

Conviction Basis: The jury found that defendants knowingly conspired to prevent patients from
exercising their right to obtain reproductive health services, constituting both a conspiracy
against rights (§ 241) and physical obstruction under the FACE Act.

Sentences ranged from several months to years of imprisonment depending on the defendant's
role and criminal history. Jean Marshall received a significant prison term.

Multiple defendants have appealed to the D.C. Circuit Court of Appeals, raising: - Constitutional
challenges to FACE Act - Scope of § 241 as applied to clinic access - First Amendment defense
for protest activity - Post-Dobbs arguments about the nature of abortion rights

Current Status: Appeals are pending as of the research date (D.C. Circuit cases 24-3064, 24-
3065, 23-3143, and related).

Trial (August-September 2023)

Verdict

Sentencing (2024)

Appeals (Pending)



Judge: The trial was presided over by a U.S. District Judge in the District of Columbia

Unanimous: Guilty verdicts on conspiracy against rights and FACE Act violations for multiple
defendants

Status: Pending before D.C. Circuit (not yet decided)

Trial Court Holdings:

1. Section 241 Applies to Clinic Access: The right to obtain reproductive health services,
protected by the FACE Act and (pre-Dobbs) the Constitution, constitutes a "right secured by
the Constitution or laws of the United States" within the meaning of 18 U.S.C. § 241.

2. Conspiracy Proven: Defendants' coordinated plan to physically blockade the clinic,
preventing patients and staff from accessing medical services, constituted a conspiracy to
"injure, oppress, threaten, or intimidate" persons exercising federally protected rights.

3. FACE Act Violated: Physical obstruction of clinic entrances and treatment areas violates
18 U.S.C. § 248.

4. First Amendment Not a Defense: Physical obstruction and interference with others' rights
is conduct, not protected speech, even when motivated by religious or political beliefs.

4. JUDICIAL VOTES

District Court

Jury Verdict

Appeals

5. HOLDING

6. ANALYSIS OF OPINIONS

Trial Court Reasoning



Section 241 Analysis:

The court interpreted § 241 broadly, consistent with Supreme Court precedent holding that the
statute protects rights secured by federal law, not just the Constitution directly. Key elements:

1. Rights Secured by Laws: The FACE Act creates a federal statutory right to access
reproductive health services without physical obstruction. This right is "secured by...laws of
the United States."

2. Conspiracy Element: Defendants coordinated their conduct through advance planning,
deceptive entry tactics, and simultaneous execution of the blockade. This coordination
proved the required "conspiracy" element.

3. Injury/Oppression: Preventing patients from receiving medical care constitutes "injury" and
"oppression" within § 241's meaning.

FACE Act Analysis:

The court found the FACE Act's elements clearly satisfied: - Physical obstruction: Chaining to
furniture, blocking hallways - Intent to interfere: Explicit purpose was to prevent abortion services
- Effect on protected persons: Patients and staff prevented from accessing services

Constitutional Defense Rejected:

The court rejected First Amendment defenses, applying precedent that: - Physical obstruction is
conduct, not speech - General laws prohibiting criminal conduct apply regardless of the
defendant's motivation - FACE Act is content-neutral (prohibits obstruction regardless of the
message)

United States v. Soderna (7th Cir. 1996): FACE Act is constitutional and physical
obstruction is unprotected conduct
Madsen v. Women's Health Center (1994): Buffer zones and restrictions on clinic
obstruction are constitutional
United States v. Guest (1966): Section 241 protects rights secured by federal law

Key Precedents Applied

7. EXAMPLES: FUTURE APPLICATIONS

Same-Side Hypotheticals



Hypothetical 1: Church Blockade Pro-choice activists physically barricade a church known for
anti-abortion advocacy, chaining themselves to doors and preventing congregants from
attending services. They explicitly state their intent is to prevent the congregation from
exercising their rights.

Application: This would constitute a § 241 conspiracy. The right to religious worship is secured
by the First Amendment and federal law. The coordinated physical obstruction intended to
prevent exercise of federally protected rights satisfies § 241's elements. The fact that
defendants have opposing viewpoints from Marshall does not affect the analysis—the statute is
viewpoint-neutral.

Hypothetical 2: Voting Site Blockade Activists opposed to a particular candidate physically
block the entrance to an early voting site for several hours, preventing voters from casting
ballots.

Application: Clear § 241 violation. Voting rights are secured by the Constitution and numerous
federal statutes. Physical obstruction preventing exercise of voting rights constitutes conspiracy
against rights.

Hypothetical 3: Peaceful Sidewalk Counseling Pro-life advocates stand on public sidewalks
outside a clinic, holding signs and verbally attempting to persuade patients not to obtain
abortions. They do not block any entrances or physically impede access.

Application: No § 241 or FACE violation. Pure speech on public sidewalks is protected by the
First Amendment. Without physical obstruction or threats, there is no "injury, oppression, or
intimidation" within the statute's meaning.

Hypothetical 4: Private Prayer Vigil Pro-life individuals gather on private property across the
street from a clinic to pray silently. They do not approach the clinic or interact with patients.

Application: No violation. There is no conspiracy to prevent exercise of rights—only peaceful
religious expression that does not interfere with clinic operations.

Hypothetical 5: "Human Chain" Slowing Access Protesters form a human chain on the public
sidewalk in front of a clinic entrance. They do not fully block the entrance but slow patient
access, requiring patients to walk around them. The chain parts when patients approach but
reforms immediately after.

Opposite-Side Hypotheticals

Fence-Sitter Hypothetical



Application: Genuinely uncertain. Arguments for violation: The coordination and repeated
obstruction pattern could constitute conspiracy to interfere with access. Arguments against: If
patients can access the clinic, there may be no "obstruction" under FACE or "injury" under §
241. This would likely require fact-finding about the degree of interference and intent.

Supportive Elements: - Validates federal power to protect clinic access - Recognizes that
physical obstruction affects constitutional and statutory rights - Applies § 241 consistent with its
Reconstruction-era purpose of protecting civil rights

Critiques: - Post-Dobbs uncertainty about the constitutional basis for abortion rights - Potential
for selective prosecution concerns

Criticisms: 1. Section 241 Overreach: The statute was designed to combat racial violence
during Reconstruction, not to prosecute peaceful civil disobedience 2. FACE Act
Constitutionality: The statute may be unconstitutional post-Dobbs if there is no constitutional
right to abortion 3. First Amendment Concerns: Prosecuting protest activity chills religious and
political expression 4. Proportionality: Prison sentences for non-violent protest are
disproportionate

1. Pending Appeal: The trial-level convictions are not final; the D.C. Circuit may address
constitutional questions

2. Post-Dobbs Uncertainty: How § 241 applies when the underlying right (pre-Dobbs
abortion access) has been modified by subsequent Supreme Court decision

3. FACE Act Survival: The FACE Act protects clinic access as a statutory right, independent
of constitutional abortion rights

8. CRITIQUE

Progressive/Reproductive Rights Perspective

Conservative/Pro-Life Perspective

Analytical Observations

9. KEY QUOTATIONS



"A federal jury convicted three defendants of federal civil rights conspiracy and Freedom of
Access to Clinic Entrances (FACE) Act offenses for their roles in a blockade at a
Washington, D.C. reproductive health care facility." — Department of Justice Press
Release, August 2023

"If two or more persons conspire to injure, oppress, threaten, or intimidate any person in
the free exercise or enjoyment of any right or privilege secured to him by the Constitution
or laws of the United States..." — 18 U.S.C. § 241

"Whoever by force or threat of force or by physical obstruction, intentionally injures,
intimidates or interferes with or attempts to injure, intimidate or interfere with any person
because that person is or has been, or in order to intimidate such person or any other
person or any class of persons from, obtaining or providing reproductive health services..."
— 18 U.S.C. § 248(a)(1)

"The FACE Act, as applied to protect abortion services, raises serious constitutional
questions after the Supreme Court's decision in Dobbs v. Jackson Women's Health
Organization." — Paraphrased from appellate briefs

This brief is based on the trial-level proceedings and jury verdicts in United States v.
Handy/Marshall et al. (D.D.C. 2023). The case is currently on appeal to the D.C. Circuit Court of
Appeals, and the appellate court has not yet issued a published opinion. The holdings described
represent the trial court's rulings and jury findings, which may be modified or reversed on
appeal.

Quotation 1: DOJ Press Release on Conviction

Quotation 2: Section 241 Statutory Text

Quotation 3: FACE Act Prohibition

Quotation 4: Appeal Argument

NOTE ON CASE STATUS

SOURCES
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Conviction for conspiracy to deprive voters of their right to vote through false memes telling
Hillary Clinton supporters to vote by text message was reversed on appeal for insufficient
evidence of a knowing agreement to conspire, establishing that Section 241 requires proof of
actual conspiracy, not merely posting disinformation alone.

Douglass Mackey, a 30-year-old right-wing social media influencer from Florida operating under
the online pseudonym "Ricky Vaughn," was prosecuted for voter suppression tactics deployed
during the 2016 presidential election. Mackey had significant social media reach with thousands
of followers across Twitter and other platforms.

The statute provides:

"If two or more persons conspire to injure, oppress, threaten, or intimidate any person in
the free exercise or enjoyment of any right or privilege secured by the Constitution or laws
of the United States, or because of his having so exercised the same...they shall be fined
under this title or imprisoned not more than ten years, or both."

UNITED STATES v. MACKEY

18 U.S.C. § 241 Conspiracy Against Rights / Voter
Disinformation via Social Media Memes

District Court: 1:21-cr-00080 (E.D.N.Y. 2023) | Appeal: 23-7577 (2d Cir.
2025)

1. MEMORY JOGGER

2. DETAILED CASE FACTS

The Defendant and Background

The Statutory Framework: 18 U.S.C. § 241



Section 241 has its origins in the Enforcement Act of 1870, enacted in response to white
supremacist violence during Reconstruction to extend federal jurisdiction over private actors
attempting to prevent Black Americans from exercising voting rights. This was the first Section
241 prosecution for election disinformation distributed via social media.

Between September and November 2016, Mackey and alleged co-conspirators executed a
coordinated scheme to spread false information about voting mechanisms designed to suppress
turnout among Hillary Clinton supporters, particularly targeting African American and Latino
voters.

The Three Memes at Issue:

1. First Meme (November 1-2, 2016): Featured a Black woman in front of an "African
Americans for Hillary" sign with text: "Avoid the Line. Vote from Home. Text 'Hillary' to
59925 and we'll make history together this November 8th."

2. Second Meme: Spanish-language version featuring a Hispanic woman with substantially
identical false messaging.

3. Third Meme: Version urging voting via Twitter, Facebook hashtags, and social media
platforms with Clinton campaign branding, logos, and website links for apparent legitimacy.

The government presented evidence that Mackey participated in private Twitter direct message
groups with names including "War Room," "Micro Chat," "Fed Free Hatechat," and "Madman
#2," where participants discussed: - Maximizing reach of false messages - Appropriating official
Hillary Clinton campaign graphics, colors, and fonts - Timing posts to coincide with trending
hashtags - Targeting specific voter demographics

The false campaign had demonstrable effect: - At least 4,900 unique telephone numbers
texted "Hillary" or derivatives to the number 59925 (a non-functional voting mechanism) - The
number 59925 had been referenced in multiple deceptive images circulated by Mackey and
alleged co-conspirators - Evidence suggested the memes were designed to confuse and
discourage eligible voters from casting valid ballots

The Disinformation Campaign

Evidence of Coordination

Measurable Impact



The FBI and Eastern District of New York prosecutors initiated investigation into the 2016
election disinformation campaign. In May 2021, Mackey was indicted on one count of conspiracy
to injure citizens in the free exercise of their right to vote, in violation of 18 U.S.C. § 241.
Potential maximum sentence: 10 years imprisonment.

Mackey moved to dismiss the indictment on First Amendment grounds, arguing that the
prosecution violated the First Amendment. The district court rejected this motion in January
2023, finding that lying about voting procedures was not protected speech and that the
prosecution did not implicate the First Amendment.

Forum: U.S. District Court, Eastern District of New York (Brooklyn)
Judge: Hon. Ann M. Donnelly
Duration: Three-week jury trial
Verdict: Guilty on March 31, 2023
Verdict Nature: Guilty verdict finding that Mackey conspired with others to injure voters in
the exercise of their right to vote

Judge Donnelly sentenced Mackey to 7 months in federal prison, stating from the bench that
Mackey had been "one of the leading members" of a conspiracy that was "nothing short of an
assault on our democracy."

After conviction, Mackey filed a motion for a new trial and motion for acquittal notwithstanding
the verdict (JNOV) arguing insufficient evidence of conspiracy. The district court rejected both
motions.

3. PROCEDURAL HISTORY

Investigation and Indictment

Motion to Dismiss

Trial and Conviction (March 2023)

Sentencing (October 2023)

Post-Trial Motions

Appeal to Second Circuit (2024-2025)



Mackey appealed his conviction to the United States Court of Appeals for the Second Circuit,
raising arguments of: 1. Insufficient evidence of a "knowing agreement" required for conspiracy
2. First Amendment concerns regarding prosecution for false speech 3. Overbreadth of Section
241 as applied

Judge: Hon. Ann M. Donnelly (United States District Judge, E.D.N.Y.) - Ruled conviction
should stand; sentenced to 7 months imprisonment

Unanimous Panel - 3 Judges (REVERSAL)

Chief Judge Debra Ann Livingston (Majority Opinion, authored)
Judge Reena Raggi (joining majority)
Judge Beth Robinson (joining majority)

Result: 3-0 reversal of conviction with instructions to enter judgment of acquittal

The Second Circuit held that, under 18 U.S.C. § 241, the government must prove that a
defendant knowingly entered into an agreement with one or more other persons to injure
citizens in their right to vote. The mere fact that an individual posted false statements
about voting procedures on social media, even with intent to injure voters and even if the
statements caused demonstrable harm, is insufficient to prove a Section 241 conspiracy
without evidence of a knowing, mutual agreement with specific other conspirators.
Absent such evidence of agreement, circumstantial evidence of temporal proximity
between the defendant's posts and those of others cannot alone establish the conspiracy
element.

Additionally, the Court found no evidence at trial that Mackey's tweets actually tricked
anyone into failing to vote properly, undermining the government's causation theory.

The conviction was reversed and the case remanded with instructions to enter a

4. JUDICIAL VOTES

District Court (Trial and Sentencing)

Second Circuit Court of Appeals (July 9, 2025)

5. HOLDING



judgment of acquittal.

Reasoning and Structure:

Chief Judge Livingston began with fundamental conspiracy law principles. A Section 241
conspiracy requires proof of two essential elements: (1) a knowing agreement between two or
more persons, and (2) an overt act in furtherance of that agreement. The government bears the
burden of proving each element beyond a reasonable doubt.

Application to Mackey's Conduct:

The court emphasized:

"The mere fact that Mackey posted the memes, even assuming that he did so with the
intent to injure other citizens in the exercise of their right to vote, is not enough, standing
alone, to prove a violation of [Section 241]. The government was obligated to show that
Mackey knowingly entered into an agreement with other people to pursue that objective.
This the government failed to do."

Analysis of Evidence of Agreement:

The majority examined each piece of circumstantial evidence the government offered to prove
an agreement:

1. Direct Message Groups: Evidence showed Mackey was a member of Twitter DM groups
like "War Room" and "Micro Chat" where election disinformation was discussed. However,
the court found that the government failed to prove Mackey actually viewed the relevant
messages within these groups discussing the specific memes at issue, or that he
communicated his willingness to participate.

2. Temporal Proximity: The government argued that Mackey's posts and those of others
came out in close temporal sequence, suggesting coordination. The court rejected this as
insufficient; coincidental timing does not establish agreement.

3. Similarity of Content and Design: The memes posted by Mackey and others used similar
designs, branding, and messaging. The majority found this "is not enough to prove a

6. ANALYSIS OF OPINIONS

Chief Judge Livingston's Majority Opinion (Second Circuit)



conspiracy. Many social media users might independently come up with similar ideas
without any prior agreement."

4. Targeting: Multiple memes targeted similar demographics (Black and Latino Clinton
supporters) using campaign imagery. Again, the court found this insufficient.

Precedent Applied:

The court applied traditional conspiracy jurisprudence from cases establishing that: - Conspiracy
requires a "meeting of the minds" on a shared objective - Parallel conduct, no matter how
similar, does not prove conspiracy - Circumstantial evidence of agreement must be "compelling"
and cannot rest on mere inference from similar conduct - The government must prove the
defendant had knowledge of and agreement to the unlawful purpose

Causation Finding:

The majority also noted a secondary concern: "There is no evidence at trial that Mackey's tweets
tricked anyone into failing properly to vote." This indicated factual weakness in the government's
theory that Mackey actually caused the injury to voting rights that Section 241 prohibits.

Constitutional Avoidance:

Notably, the Second Circuit did not decide the First Amendment question, relying instead on the
purely evidentiary insufficiency ground. By reversing on the conspiracy-agreement issue, the
court avoided ruling on whether Section 241, as applied to false statements about voting
procedures, violates the First Amendment.

Hypothetical 1: The Solitary Disinformation Poster

A college student, acting entirely alone, posts memes on TikTok falsely claiming that voters can
vote by scanning a QR code at the polling place, targeting Democratic voters in swing states.
The memes circulate widely, and election officials receive hundreds of inquiries. The student
intended to suppress Democratic turnout. Can the student be prosecuted under Section 241?

Analysis: Under Mackey, NO. Although the student acted with intent to injure voters' rights and
arguably caused harm through confusion and discouraged turnout, there is no proof of

7. EXAMPLES: FUTURE APPLICATIONS

SAME-SIDE HYPOTHETICALS (Would Come Out Like Mackey)



agreement with any other person. Section 241 is a conspiracy statute requiring a multi-person
agreement.

Hypothetical 2: The Copycat Without Connection

Person A posts a false meme about voting procedures online. Person B, without any
communication with A and without knowledge of A's post, independently creates and posts a
nearly identical false meme. Both memes spread virally and confuse voters. Prosecutors argue
they must have been coordinated because of their similarity.

Analysis: Under Mackey, NO conspiracy conviction. The temporal proximity and similarity of
content cannot establish a "meeting of the minds." Parallel conduct, however striking in its
similarity, is insufficient.

Hypothetical 3: The Explicit Slack Conversation

A group of political activists joins a private Slack workspace titled "2024 Get Out The Vote
Suppression." In messages with timestamps, they explicitly discuss: (1) creating false voting
procedure memes; (2) dividing targets by demographic; (3) coordinating posting times to
maximize reach; (4) sharing drafts for feedback; (5) sending confirmed messages saying "I
agree to this plan." They then execute the plan, posting from different accounts but with clear
coordination. One member is later charged under Section 241.

Analysis: Under Mackey, this WOULD result in conviction. The evidence would clearly prove a
"knowing agreement" between two or more persons to injure voters' rights through coordinated
disinformation. The direct messages establish mutual assent to a shared objective.

Hypothetical 4: The Undercover Sting with Recorded Agreement

An FBI undercover agent, posing as a far-right activist, infiltrates an online group planning
election disinformation. The agent participates in calls and messages where other members
explicitly propose spreading false voting procedure information. The agent says "I'm in—I'll post
memes in my county to suppress Democratic voters." Other members say they'll coordinate
timing and target demographics. The agent and one group member execute agreed-upon posts.

Analysis: Under Mackey, conviction is likely. Here, unlike Mackey, there is direct evidence of
agreement. The defendant explicitly accepted the proposal, agreed to coordinate, and knew the
objectives.

OPPOSITE-SIDE HYPOTHETICALS (Would Come Out Opposite to
Mackey)



Hypothetical 5: The Retweeter Who Liked the Group

Person X is a moderator in a private Twitter group called "Election Truth Forum." Over months,
various group members post about voting procedures—some accurate, some false. Person X
does not create original content but frequently likes, retweets, and adds brief supportive
comments to posts about voting procedures. Unknown to X, some group members are
deliberately spreading false information. When confronted, X claims genuine belief that all the
information was accurate. Is Person X a co-conspirator under Section 241?

Analysis: GENUINELY UNCLEAR under Mackey. The court emphasized that the government
must prove "knowing agreement" to the specific objective of injuring voters' rights. If Person X's
belief was genuine, conviction might fail. However, if evidence showed that X knew some posts
were false and knowingly promoted them anyway, conviction would likely succeed.

Critics of the lower court prosecution argue that Mackey reflects proper fidelity to statutory
language. Section 241 is fundamentally a conspiracy statute, and conspiracy law has long
required proof of an agreement. Prosecutors should not use Section 241 as a vehicle to
criminalize unpopular speech or individual false statements.

Election law scholars argue that Mackey's ruling creates a dangerous loophole. Sophisticated
disinformation campaigns can now evade Section 241 by maintaining plausible deniability
regarding formal agreements. The requirement for "compelling" circumstantial evidence of
agreement places a prosecutorial burden that may be insurmountable in decentralized digital
environments.

The Second Circuit explicitly sidestepped the First Amendment analysis, reversing on
evidentiary grounds alone. This leaves open difficult questions about how Section 241 and the
First Amendment interact when applied to intentional falsehoods about voting procedures.

FENCE-SITTER HYPOTHETICAL (Genuinely Unclear)

8. CRITIQUE

Conservative/Textualist Perspective

Progressive/Protective Perspective

The First Amendment Question Avoided



1. Membership vs. Participation: The government proved Mackey was a member of online
groups discussing disinformation but failed to prove he actually participated in the specific
conspiracy alleged.

2. Parallel Conduct Problem: Even with evidence of similar memes from multiple sources,
the government failed to distinguish between coordinated action and similar ideas
independently generated.

3. Causation Gap: No evidence that Mackey's memes actually prevented anyone from voting.

"The mere fact that Mackey posted the memes, even assuming that he did so with the
intent to injure other citizens in the exercise of their right to vote, is not enough, standing
alone, to prove a violation of [Section 241]. The government was obligated to show that
Mackey knowingly entered into an agreement with other people to pursue that objective.
This the government failed to do." — United States v. Mackey, 23-7577 (2d Cir. July 9,
2025)

"The government's remaining circumstantial evidence cannot alone establish Mackey's
knowing agreement. Many social media users might independently come up with similar
ideas without any prior agreement. Temporal proximity and similarity of messaging are
insufficient." — United States v. Mackey, 23-7577 (2d Cir. July 9, 2025)

"There is no evidence at trial that Mackey's tweets tricked anyone into failing properly to
vote." — United States v. Mackey, 23-7577 (2d Cir. July 9, 2025)

Analytical Weaknesses in the Government's Case

9. KEY QUOTATIONS

Quote 1 - The Conspiracy Requirement as Essential Element

Quote 2 - Rejection of Circumstantial Evidence Without Compelling
Proof

Quote 3 - Causation Concerns

Quote 4 - From District Court Sentencing (Judge Donnelly)



"You were one of the leading members of a conspiracy that was nothing short of an assault
on our democracy." — United States v. Mackey, Sentencing Tr. (Oct. 17, 2023)

Stage Decision Judge(s) Outcome

Indictment
Charged - Section 241
Conspiracy

EDNY Prosecutors
One count, max 10
years

Motion to
Dismiss

Denied - First
Amendment challenge
rejected

Hon. Ann M. Donnelly
Case proceeds to
trial

Trial Guilty Verdict Federal Jury, EDNY
Convicted of
conspiracy

Sentencing 7 months prison Hon. Ann M. Donnelly
Effective
punishment

Appeal
REVERSED for
insufficient evidence

2d Cir. Panel
(Livingston, Raggi,
Robinson)

Unanimous
reversal; acquittal
ordered

United States Court of Appeals for the Second Circuit - Mackey Opinion
Douglass Mackey secures unanimous appellate win - Jones Day
Second Circuit Unanimously Reverses Conviction - Election Law Blog
Threading the Needle in United States v. Mackey - Lawfare
Douglass Mackey - Wikipedia
United States Department of Justice - Sentencing Press Release
18 U.S. Code § 241 - Conspiracy against rights

SUMMARY TABLE: Case Progression

SOURCES
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https://electionlawblog.org/?p=150821
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When federal agents and police targeted journalists and legal observers with violence during
Portland's 2020 BLM protests, the court held that journalists identifiable by press credentials
cannot be subject to arrest or force without individualized probable cause, establishing a
protective injunction against viewpoint-based targeting.

This case arises under the First Amendment (freedom of the press and speech) and the
Fourth Amendment (protection against unreasonable searches and seizures). The district court
also applied 14th Amendment Equal Protection principles against viewpoint discrimination.

Following the May 25, 2020, death of George Floyd in Minneapolis police custody, large-scale
protests erupted in Portland, Oregon. Beginning in late May 2020, demonstrations against police
brutality drew thousands of participants, including journalists attempting to document police
responses to the protests.

Between late May and mid-July 2020, plaintiffs documented a systematic pattern of violence
against clearly identified journalists and legal observers:

COMPREHENSIVE CASE BRIEF: INDEX
NEWSPAPERS LLC v. CITY OF PORTLAND &
U.S. MARSHALS SERVICE

9th Cir. (2020)

1. MEMORY JOGGER

2. DETAILED CASE FACTS

The Constitutional Framework

Factual Background: The 2020 Portland Protests

Documented Police Targeting of Journalists



Physical Assault: Federal agents and police officers beat journalists with batons, rushed
them, and knocked them to the ground while they were attempting to photograph and film
police activity
Non-Lethal Munitions: Officers fired rubber bullets and impact munitions directly at
journalists at close range
Chemical Agents: Pepper spray and tear gas were deployed at journalists who were
clearly marked with press credentials or identifying clothing
Flash-Bang Grenades: Officers threw explosive flash-bang devices directly at journalists
Arrests and Threats: Several journalists were arrested or threatened with arrest while
visibly displaying press identification

The district court's preliminary injunction order documented examples including: - Photographer
Sam Gehrke, who was shot with impact munitions while clearly displaying a large press badge
and professional camera - Journalist Sergio Olmos, who was tear-gassed while identifiable as
press - Journalist Tuck Woodstock, who was physically assaulted by federal agents despite
visible press identification - Legal observer Doug Brown, who wore a National Lawyers Guild hat
identifying him as a legal observer

A critical legal backdrop was the deployment of federal agents from the Department of
Homeland Security (DHS) and U.S. Marshals Service to Portland streets.

June 28, 2020 - Complaint Filed: The ACLU Foundation of Oregon and law firm Braunhagey &
Borden filed suit on behalf of Index Newspapers LLC and individual journalists and legal
observers. The lawsuit alleged violations of: - First Amendment (freedom of press and
assembly) - Fourth Amendment (unreasonable seizures and arrests) - 42 U.S.C. § 1983 (civil
rights violations)

July 2, 2020 - Temporary Restraining Order (TRO): Judge Michael H. Simon granted a 14-day
temporary restraining order enjoining federal defendants (DHS agents and U.S. Marshals
Service) from: - Dispersing, arresting, or threatening to arrest any person they knew or

Key Instances of Targeting

Political Context: Federal vs. Local Authority

3. PROCEDURAL HISTORY

District Court Proceedings (Judge Michael H. Simon, D. Oregon)



reasonably should know was a journalist or legal observer - Using physical force against such
persons - Searching or seizing their equipment

Identification Standard: The court established that journalists and legal observers could be
identified by: - Professional press passes or press badges - Professional photographic/video
equipment - Distinctive clothing identifying them as press (e.g., "PRESS" vests) - National
Lawyers Guild hats (for legal observers) - ACLU of Oregon vests (for legal observers)

August 20, 2020 - Preliminary Injunction: Judge Simon granted plaintiffs' motion for a
preliminary injunction, finding: 1. Likelihood of Success on the Merits: Plaintiffs demonstrated
serious questions going to the merits of their First Amendment and Fourth Amendment claims.
The court found "substantial circumstantial evidence of retaliatory intent." 2. Irreparable Harm:
Without injunctive relief, plaintiffs would continue to suffer violence and deprivation of First
Amendment rights. 3. Balance of Equities: The public interest in protecting First Amendment
rights to gather news outweighed any government interest.

August 27, 2020 - Stay Pending Appeal: The Ninth Circuit issued a temporary administrative
stay after the federal government appealed.

October 9, 2020 - Panel Decision on Stay: A three-judge panel denied the government's
emergency motion to stay the preliminary injunction.

The majority (Rawlinson & Christen) found that: - The government had not demonstrated a
substantial likelihood of success on the merits - The government had failed to demonstrate
irreparable injury absent the stay - The balance of equities favored reinstatement of the
injunction

Judge O'Scannlain's Dissent: Senior Judge Diarmuid O'Scannlain dissented, arguing that the
district court had improperly elevated the First Amendment rights of "self-proclaimed journalists
and 'legal observers'" above the government's ability to enforce crowd dispersal orders.

However, Judge O'Scannlain acknowledged in his dissent that "the factual findings of the district
court reveal quite a disturbing pattern of apparent misconduct by certain federal officers."

The City of Portland agreed to settle the lawsuit: - $938,000 paid to nine plaintiffs (the single
largest payout by Portland for civil rights violations from the 2020 protests) - Written policy
protections requiring the city to adhere to protections for journalists and legal observers

Ninth Circuit Proceedings

Settlement (March 2025)



documenting protests

MAJORITY (Denying Stay Pending Appeal): - Circuit Judge Johnnie Rawlinson
(author/joining) - Circuit Judge Morgan Christen (joining)

DISSENT (Supporting Stay): - Senior Circuit Judge Diarmuid O'Scannlain

RULING: - Judge Michael H. Simon - Granted preliminary injunction

Primary Holding: Federal agents and law enforcement officers cannot constitutionally target,
arrest, disperse, assault, or use force against journalists and legal observers whom they know or
reasonably should know are documenting public protest activity, absent individualized probable
cause to believe such person has committed an actual crime. The government's interest in
maintaining order during civil unrest does not override the First Amendment's protection of press
freedom.

Specific Rules Announced:

1. No Blanket Dispersal Orders Against Journalists: When law enforcement issues a
crowd dispersal order, that order cannot constitutionally extend to persons clearly
identifiable as journalists or legal observers unless those individuals are themselves
engaged in unlawful activity.

2. Identification Standards: Journalists and legal observers may be identified by:

Official press credentials (press passes, press badges)
Professional news-gathering equipment
Distinctive press identification clothing
National Lawyers Guild identification (legal observers)
Other official press credentials

4. JUDICIAL VOTES

Ninth Circuit Panel (October 9, 2020)

District Court (Preliminary Injunction, August 20, 2020)

5. HOLDING



3. No Licensing Requirement: The government cannot require journalists to obtain a
government-issued license or permission to gather and report news.

4. Prohibition on Viewpoint-Based Targeting: Law enforcement cannot selectively target
journalists for violence or arrest based on their coverage being critical of police.

5. Irreparable Harm Standard: Deprivation of First Amendment rights constitutes irreparable
harm justifying preliminary injunctive relief.

Key Reasoning:

1. Factual Pattern of Violence: The majority emphasized the district court's extensive factual
findings documenting "a sustained pattern" of violence by federal agents against clearly
identified journalists. The court noted that plaintiffs had presented video evidence of
beatings, documentation of rubber bullets fired at journalists, pepper spray and tear gas
deployed against identifiable press, and flash-bang grenades thrown directly at journalists.

2. Viewpoint Discrimination and Intent: The majority found the district court properly
identified evidence suggesting the violence was not incidental to crowd control but rather
targeted at the press specifically.

3. First Amendment Precedent: The opinion relied on principles from Richmond
Newspapers, Inc. v. Virginia (1980) and Press-Enterprise Co. v. Superior Court (1986),
establishing that the First Amendment protects not just publication but also the gathering of
information about public events.

4. Likelihood of Success Standard: The majority found the government could not
demonstrate "substantial likelihood of success on the merits."

5. Irreparable Harm: Deprivation of First Amendment rights is inherently irreparable.

Key Arguments:

1. No "Special Privilege" for Journalists: O'Scannlain argued that the district court had

6. ANALYSIS OF OPINIONS

A. THE MAJORITY OPINION (Rawlinson & Christen)

B. JUDGE O'SCANNLAIN'S DISSENT



improperly created a "special privilege" for self-proclaimed journalists.

2. Confusion About Who Is a "Journalist": The dissent raised practical concerns about
identification in the field.

3. Acknowledgment of Misconduct: Even in dissent, O'Scannlain conceded that "the factual
findings of the district court reveal quite a disturbing pattern of apparent misconduct by
certain federal officers."

Scenario: A journalist from the Portland Mercury wears a clearly visible press badge and is
positioned on the sidewalk filming police interactions. The journalist is not participating in the
protest. Police issue a dispersal order. The journalist remains filming.

Application: The journalist cannot be arrested, dispersed, or assaulted by police. Under
Index Newspapers, the journalist is clearly identifiable as press, is not participating in unlawful
activity, and is engaged in protected First Amendment activity.

Scenario: A lawyer wearing a National Lawyers Guild hat is present at a protest to document
police conduct for a civil rights organization.

Application: The lawyer cannot be arrested or assaulted. The case explicitly extends
protection to "legal observers" identified by National Lawyers Guild hats or ACLU identification.

Scenario: A journalist with press credentials joins with other protesters in blocking an
intersection and physically preventing vehicles from passing. Police arrest the journalist for
obstruction.

7. EXAMPLES: FUTURE APPLICATIONS

SAME-SIDE HYPOTHETICAL #1: Journalist with Press Badge at
Peaceful Protest

SAME-SIDE HYPOTHETICAL #2: Lawyer Documenting for Legal
Organization

OPPOSITE-SIDE HYPOTHETICAL #1: Journalist Actively Participating
in Blockade



Application: The journalist can be arrested and charged despite press credentials. Index
Newspapers protects journalists in their capacity as observers, but a journalist who abandons
the press function and becomes a participant in unlawful conduct loses that protection.

Scenario: An individual wearing a homemade "PRESS" armband joins a protest. The person
has no journalistic affiliation, no press credentials, and no equipment. Police arrest the person
for failure to disperse.

Application: The person can be arrested. The identification standard requires official press
credentials, professional equipment, or official identification from a news organization.

Scenario: A journalism student from Portland State University covers the protest for the
university newspaper. The student has no physical press badge but can produce an email from
the faculty newspaper advisor confirming assignment and is carrying professional camera
equipment.

Application: GENUINELY UNCLEAR. A court might require some physical credential, or it might
find that genuine institutional affiliation plus professional equipment is sufficient.

1. Operational Difficulties: During chaotic protest situations, officers cannot be expected to
verify press credentials in real-time.

2. Special Privilege for Press: Conservative legal scholars argue the decision improperly
elevates the press above the general public.

1. The Vital Role of Press as Government Check: Without the ability to document police

OPPOSITE-SIDE HYPOTHETICAL #2: Person Falsely Claiming Press
Status

FENCE-SITTER HYPOTHETICAL: Student Journalist with Institutional
Affiliation but No Physical Credentials

8. CRITIQUE

Criticism from Law Enforcement Perspectives

Support from First Amendment Scholars



conduct, the press cannot fulfill its role as a check on government power.

2. Compelling Evidence of Retaliation: The district court documented a sustained pattern of
violence specifically targeting identifiable journalists.

3. Identification Standard Is Workable: Officers can quickly assess professional camera
equipment and press badges.

1. Reliance on Preliminary Injunction Posture: The case never reached final judgment on
the merits.

2. Identification Problem Underexplored: The opinion glosses over the genuinely difficult
question of how police identify journalists in real-time during chaotic situations.

"Plaintiffs provide substantial circumstantial evidence of retaliatory intent to show, at
minimum, serious questions going to the merits. Plaintiffs submit numerous declarations
and other video evidence describing and showing situations in which the declarants were
identifiable as press, were not engaging in unlawful activity or even protesting, were not
standing near protesters, and yet were subjected to violence by federal agents under
circumstances that appear to indicate intentional targeting." — Judge Michael Simon,
District Court Order (August 20, 2020)

"Plaintiffs introduced powerful evidence of the federal defendants' ongoing, sustained
pattern of conduct that resulted in numerous injuries to members of the press, including
twelve pages solely dedicated to factual findings that describe in detail dozens of instances
in which the federal defendants beat plaintiffs with batons, shot them with impact
munitions, and pepper sprayed them." — Ninth Circuit Opinion (October 9, 2020)

"The factual findings of the district court reveal quite a disturbing pattern of apparent

Analytical Weaknesses

9. KEY QUOTATIONS

Quotation #1: On Substantial Evidence of Targeting

Quotation #2: The Ninth Circuit on Documented Violence

Quotation #3: Judge O'Scannlain's Acknowledgment



misconduct by certain federal officers." — Judge O'Scannlain, Dissent (October 9, 2020)

"The First Amendment bars any system that would require journalists to be licensed — by
the government, third party, or otherwise — to gather and report the news." — Index
Newspapers case materials

Index Newspapers LLC v. City of Portland represents a significant First Amendment victory
for press freedom in the context of civil unrest. The case establishes that journalists clearly
identified by professional credentials cannot be constitutionally targeted by police for violence or
arrest based on their conduct in documenting public events.

The 2025 settlement resolving the litigation with a substantial monetary award and policy
protections suggests the city ultimately acknowledged both the legal strength of the plaintiffs'
claims and the institutional failure of police to respect press freedom during the 2020 protests.

Global Freedom of Expression | Index Newspapers v. City of Portland
Index Newspapers LLC v. City of Portland 3:20-cv-01035 (D. Or.) | Civil Rights Litigation
Clearinghouse
Index Newspapers v. City of Portland | RCFP
Index Newspapers LLC v City of Portland - ACLU of Oregon
Portland Settles Lawsuit With Journalists, Legal Observers - Portland Mercury
Ninth Circuit Rules Federal Agents Can't Target Journalists at Portland Protests |
Courthouse News Service
Index Newspapers LLC v. United States Marshals Service, No. 20-35739 (9th Cir. 2020) |
Justia

Quotation #4: On Press Licensing

CONCLUSION

SOURCES

Statutory Briefs: FACE Act & Conspiracy
Against Rights

https://globalfreedomofexpression.columbia.edu/cases/index-newspapers-v-city-of-portland/
https://clearinghouse.net/case/17707/
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A journalist covers a protest occurring inside or around a church. The journalist's potential
liability turns on: (1) whether their physical presence or entry is authorized; (2) whether their
conduct goes beyond observation into obstruction, intimidation, or active facilitation; and (3) their
intent and any agreements with protest organizers. The analysis addresses when a journalist
crosses from protected newsgathering into conduct exposing them to trespass liability, FACE Act
violations, or federal conspiracy charges under 18 U.S.C. § 241.

1. Under 18 U.S.C. § 248(a)(2): Does a journalist who enters a church and films a protest
commit "physical obstruction" that "interferes with" persons "lawfully exercising or seeking
to exercise the First Amendment right of religious freedom at a place of religious worship"?

2. Under 18 U.S.C. § 248(e)(4): What constitutes "physical obstruction" under the FACE Act
—specifically, when does a journalist's presence or equipment render passage
"unreasonably difficult or hazardous"?

3. Under 18 U.S.C. § 248(a)(2): Does the journalist act with the requisite intent to "injure,
intimidate or interfere" when their purpose is documentation rather than obstruction?

4. Under 18 U.S.C. § 248(d)(1): Does the First Amendment "rule of construction" protect a
journalist's filming, livestreaming, or presence at a protest from FACE liability?

5. Under 18 U.S.C. § 241: When does a journalist's coordination with protest organizers—
including sharing a livestream used to direct blockades—constitute "conspiring to injure,
oppress, threaten, or intimidate" worshippers in the exercise of their FACE-protected rights?

6. Under 18 U.S.C. § 241: Does mere presence, knowledge, or passive observation suffice
for conspiracy liability, or must the journalist "knowingly join the agreement and participate
in some way to further its objective"?

Scenario-Driven Analysis: Journalist Liability at
Church Protests

Scenario Module

Scenario synopsis

Issues framed as statutory questions



Quoted Text:

"Whoever— ... (2) by force or threat of force or by physical obstruction, intentionally
injures, intimidates or interferes with or attempts to injure, intimidate or interfere with any
person lawfully exercising or seeking to exercise the First Amendment right of religious
freedom at a place of religious worship ... shall be subject to the penalties provided in
subsection (b) and the civil remedies provided in subsection (c)..."

Quoted Text:

"The term 'physical obstruction' means rendering impassable ingress to or egress from a
facility that provides reproductive health services or to or from a place of religious worship,
or rendering passage to or from such a facility or place of religious worship unreasonably
difficult or hazardous."

Quoted Text:

"The term 'interfere with' means to restrict a person's freedom of movement."

Quoted Text:

"The term 'intimidate' means to place a person in reasonable apprehension of bodily harm
to him- or herself or to another."

Quoted Text:

"Nothing in this section shall be construed— (1) to prohibit any expressive conduct
(including peaceful picketing or other peaceful demonstration) protected from legal

Relevant excerpts (verbatim)

18 U.S.C. § 248(a)(2)

18 U.S.C. § 248(e)(4) — Definition of "Physical Obstruction"

18 U.S.C. § 248(e)(2) — Definition of "Interfere with"

18 U.S.C. § 248(e)(1) — Definition of "Intimidate"

18 U.S.C. § 248(d)(1) — Rule of Construction (First Amendment)



prohibition by the First Amendment to the Constitution..."

Quoted Text:

"If two or more persons conspire to injure, oppress, threaten, or intimidate any person in
any State, Territory, Commonwealth, Possession, or District in the free exercise or
enjoyment of any right or privilege secured to him by the Constitution or laws of the United
States, or because of his having so exercised the same; or

If two or more persons go in disguise on the highway, or on the premises of another, with
intent to prevent or hinder his free exercise or enjoyment of any right or privilege so
secured—

They shall be fined under this title or imprisoned not more than ten years, or both; and if
death results from the acts committed in violation of this section or if such acts include
kidnapping or an attempt to kidnap, aggravated sexual abuse or an attempt to commit
aggravated sexual abuse, or an attempt to kill, they shall be fined under this title or
imprisoned for any term of years or for life, or both, or may be sentenced to death."

18 U.S.C. § 241

Application map (statute-to-facts)

Issue 1: Physical obstruction under § 248(a)(2)



Element Fact Status Analysis

"by force or threat of force or
by physical obstruction"

Depends
on conduct

Standing aside filming = no obstruction;
joining blockade, using body/equipment
to block = obstruction

"intentionally"
Depends
on purpose

Intent to document ≠ intent to obstruct;
intent to help block worship = liable

"injures, intimidates or
interferes with"

Depends
on effect

"Interfere" = restrict freedom of
movement; pure observation does not
restrict movement

"person lawfully exercising ...
First Amendment right of
religious freedom"

Met (if
worshippers
present)

Congregants attending services are
exercising protected religious freedom

"at a place of religious
worship" Met Church sanctuary qualifies

Missing facts: Specific positioning of journalist; whether journalist's presence blocked
aisles/doors; whether journalist moved when asked; whether journalist joined coordinated
obstruction.

Element
Fact

Status
Analysis

Dual intent: (1) act with intent to
injure/intimidate/interfere

Fact
needed

Purpose of documentation vs.
purpose of obstruction

Dual intent: (2) because person was
engaging in protected worship

Fact
needed

Targeting worship vs. neutral
coverage

Key interpretive point: Courts have treated filming—even of faces—as non-actionable under
FACE absent proof the filmer acted with requisite intent to injure, intimidate, or interfere. (Griepp:
filming for self-protection or documentation, not intimidation, did not satisfy FACE intent.)

Issue 2: Intent requirement for FACE liability

Issue 3: Conspiracy under § 241



Element
Fact

Status
Analysis

"two or more persons conspire"
Depends
on
agreement

Learning of protest ≠
conspiracy; agreeing to
use platform to help
obstruct = conspiracy

"to injure, oppress, threaten, or intimidate"
Depends
on shared
intent

"Injury" or "oppression" can
include making rights
difficult/frightening to
exercise

"any person ... in the free exercise or
enjoyment of any right or privilege secured
... by the Constitution or laws of the United
States"

Met
FACE-protected right to
access religious worship is
a federally secured right

Participation/furtherance
Fact
needed

Mere presence +
observation ≠ participation;
directing supporters via
livestream = participation

Missing facts: Whether journalist agreed to timing/coordination with organizers; whether
livestream was used to direct blockades; whether journalist advised on maximizing disruption.

Context map (where excerpts live)



18 U.S.C. § 248 - Freedom of Access to Clinic Entrances (FACE Act)
  └─ Title 18: Crimes and Criminal Procedure
      └─ Part I: Crimes
          └─ Chapter 13: Civil Rights
              └─ § 248: Freedom of access to clinic entrances
                  └─ (a): Prohibited activities
                      └─ (1): Reproductive health services
                      └─ (2): Religious worship ← PRIMARY PROVISION
                      └─ (3): Property damage
                  └─ (b): Penalties
                  └─ (c): Civil remedies
                  └─ (d): Rules of construction ← FIRST AMENDMENT PROTECTION
                  └─ (e): Definitions ← "PHYSICAL OBSTRUCTION," "INTERFERE WITH," "INTIMIDATE"

18 U.S.C. § 241 - Conspiracy Against Rights
  └─ Title 18: Crimes and Criminal Procedure
      └─ Part I: Crimes
          └─ Chapter 13: Civil Rights
              └─ § 241: Conspiracy against rights

Adjacent sections: - § 242: Deprivation of rights under color of law - § 245: Federally protected
activities - § 247: Damage to religious property; obstruction of persons in the free exercise of
religious beliefs

The following provisions are not directly implicated by the journalist-at-church-protest scenario
but are significant components of the statutory framework:

18 U.S.C. § 248: - § 248(a)(1): Prohibition on force/obstruction at reproductive health facilities -
§ 248(a)(3): Property damage to reproductive health facilities or places of worship - § 248(c)(2):
Attorney General civil enforcement - § 248(c)(3): Civil penalties schedule

Chapter 13 (Civil Rights) provisions: - § 242: Deprivation of rights under color of law (applies
to state actors) - § 245: Federally protected activities (broader civil rights protections) - § 247:
Church arson and obstruction (overlapping religious worship protections)

Not used but structurally important

MAPS: 18 U.S.C. § 248 (FACE Act)



Citation: 18 U.S.C. § 248 Short title: Freedom of Access to Clinic Entrances Act (FACE Act)
Enacted: May 26, 1994 (Pub. L. 103–259, 108 Stat. 694) Codified: Title 18, Part I, Chapter 13
(Civil Rights) Text status: Based on current codified version; statute has not been amended
since enactment. Note: H.R. 589 (119th Congress, 2025) proposes repeal but has not been
enacted.

Express purpose (from legislative history):

The FACE Act was enacted to protect persons exercising their constitutional right to
reproductive health services and persons exercising their First Amendment right of
religious freedom at places of religious worship from force, threat of force, and physical
obstruction.

Note: The codified statute does not include a formal "Findings and Purpose" section; purpose
inferred from legislative history and structure.

Citation and text status

Purpose

Structure map (entire Act)



18 U.S.C. § 248 — Freedom of Access to Clinic Entrances

├── (a) PROHIBITED ACTIVITIES
│   ├── (a)(1) Force/obstruction at reproductive health facilities
│   ├── (a)(2) Force/obstruction at places of religious worship ← SCENARIO FOCUS
│   └── (a)(3) Intentional property damage to facilities or places of worship

├── (b) PENALTIES (criminal)
│   ├── (b)(1) General penalties (fine and/or imprisonment)
│   └── (b)(2) Enhanced penalties for bodily injury or death

├── (c) CIVIL REMEDIES
│   ├── (c)(1) Private civil actions
│   │   ├── (c)(1)(A) Who may sue (aggrieved persons)
│   │   └── (c)(1)(B) Available relief (injunction, damages, attorney fees)
│   ├── (c)(2) Attorney General civil enforcement
│   │   ├── (c)(2)(A) Authority to sue
│   │   └── (c)(2)(B) Civil penalties schedule
│   └── (c)(3) Statutory damages election ($5,000 per violation)

├── (d) RULES OF CONSTRUCTION
│   ├── (d)(1) First Amendment protection for expressive conduct
│   ├── (d)(2) No new remedies for speech outside facilities
│   ├── (d)(3) Non-exclusivity; no preemption of state/local law
│   └── (d)(4) No interference with state abortion regulations

└── (e) DEFINITIONS
    ├── (e)(1) "Facility that provides reproductive health services"
    ├── (e)(2) "Interfere with"
    ├── (e)(3) "Intimidate"
    ├── (e)(4) "Physical obstruction"
    ├── (e)(5) "Reproductive health services"
    └── (e)(6) "State"

Covered actors: Any person ("whoever")—no state action required; applies to private
individuals and government actors alike.

Covered conduct: 1. Force, threat of force, or physical obstruction 2. Intentional injury,
intimidation, or interference (or attempts) 3. Intentional property damage or destruction

Scope and coverage



Protected persons: - (a)(1): Persons obtaining or providing reproductive health services - (a)
(2): Persons "lawfully exercising or seeking to exercise the First Amendment right of religious
freedom at a place of religious worship"

Geography: "any State, Territory, Possession, or District of the United States" (§ 248(e)(6))

Jurisdictional hook: Federal criminal jurisdiction; interstate commerce nexus implied through
comprehensive federal civil rights authority.

Explicit exclusions: - Expressive conduct protected by First Amendment (peaceful picketing,
peaceful demonstration) — § 248(d)(1) - Does not preempt state/local laws — § 248(d)(3)

Term Definition Citation

"Physical
obstruction"

"rendering impassable ingress to or egress from a facility
that provides reproductive health services or to or from a
place of religious worship, or rendering passage to or from
such a facility or place of religious worship unreasonably
difficult or hazardous"

§
248(e)
(4)

"Interfere
with"

"to restrict a person's freedom of movement"
§
248(e)
(2)

"Intimidate"
"to place a person in reasonable apprehension of bodily
harm to him- or herself or to another"

§
248(e)
(3)

"Reproductive
health
services"

"reproductive health services provided in a hospital, clinic,
physician's office, or other facility, and includes medical,
surgical, counseling or referral services relating to the
human reproductive system, including services relating to
pregnancy or the termination of a pregnancy"

§
248(e)
(5)

"State"
"includes a State of the United States, the District of
Columbia, and any commonwealth, territory, or possession
of the United States"

§
248(e)
(6)

Interpretive notes: - "Place of religious worship" is not separately defined in the statute. - Dual

Definitions and interpretive rules



intent requirement established judicially: defendant must (1) act with intent to injure, intimidate,
or interfere, and (2) do so because the person was or might be engaging in the protected
activity.

18 U.S.C. § 248(a)(2)

1. Means: The defendant acted "by force or threat of force or by physical obstruction"
2. Mental state: The defendant "intentionally injures, intimidates or interferes with or attempts

to" do so
3. Protected person: The victim is "any person lawfully exercising or seeking to exercise the

First Amendment right of religious freedom"
4. Location: The conduct occurs "at a place of religious worship"
5. Dual intent (judicially implied): The defendant acts (a) with intent to

injure/intimidate/interfere, and (b) because of the victim's exercise or anticipated exercise of
religious worship rights

Prohibition: Criminalizes the use of force, threats, or physical obstruction to intentionally injure,
intimidate, or interfere with persons exercising religious freedom at a place of worship.

Entitlement: Creates a private cause of action and authorizes Attorney General civil
enforcement.

First Amendment safe harbor: "Nothing in this section shall be construed to prohibit any
expressive conduct (including peaceful picketing or other peaceful demonstration)

RULES: 18 U.S.C. § 248 (FACE Act)

Rule-Module: § 248(a)(2) — Prohibition on
Force/Obstruction at Places of Religious Worship

1. Provision

2. Trigger conditions (elements)

3. Legal effect

4. Exceptions / defenses / safe harbors



protected from legal prohibition by the First Amendment to the Constitution." — § 248(d)(1)
No intent to obstruct/intimidate: If defendant's purpose is documentation, self-protection,
or observation—rather than injury, intimidation, or interference—the dual intent requirement
is not satisfied.

Criminal: Prosecuted by United States Attorney in federal district court
Civil (private): Action may be brought by "a person lawfully exercising or seeking to
exercise the First Amendment right of religious freedom at a place of religious worship or by
the entity that owns or operates such place of religious worship" — § 248(c)(1)(A)
Civil (government): Attorney General may commence action upon "reasonable cause to
believe that any person or group of persons is being, has been, or may be injured" — §
248(c)(2)(A)
Standard: Criminal: proof beyond reasonable doubt; Civil: preponderance of the evidence

Criminal penalties (§ 248(b)):

Offense Type First Offense Subsequent Offense

General
Fine and/or ≤ 1 year
imprisonment

Fine and/or ≤ 3 years
imprisonment

Nonviolent physical
obstruction only

Fine ≤ $10,000 and/or ≤ 6
months

Fine ≤ $25,000 and/or ≤ 18
months

Bodily injury results Fine and/or ≤ 10 years Fine and/or ≤ 10 years

Death results
Fine and/or any term of
years or life

Fine and/or any term of
years or life

Civil remedies (§ 248(c)(1)(B)): - Temporary, preliminary, or permanent injunctive relief -
Compensatory damages - Punitive damages - Costs of suit - Reasonable attorney's fees and
expert witness fees - Statutory damages: $5,000 per violation (plaintiff's election in lieu of actual
damages)

Civil penalties (government action) (§ 248(c)(2)(B)):

5. Procedure / decision-maker

6. Consequences



Offense Type First Offense Subsequent Offense

Nonviolent physical obstruction ≤ $10,000 ≤ $15,000

Other violations ≤ $15,000 ≤ $25,000

Criminal enforcer: United States Attorney (DOJ)
Civil enforcer: Private plaintiff (aggrieved person or religious entity) or Attorney General
Forum: United States District Court
Jurisdiction: Original federal jurisdiction

Preemption: None—statute does not preempt state or local laws that may provide
penalties or remedies for same conduct (§ 248(d)(3))
Savings clause: Does not create exclusive federal remedy; preserves state/local remedies
(§ 248(d)(3))
Severability: Not expressly stated in statute
Effective date: May 26, 1994; applies only to conduct on or after that date
Cross-references:

§ 247 (Damage to religious property; obstruction of free exercise)
§ 241 (Conspiracy against rights—may charge FACE conspiracy under § 241)
§ 242 (Deprivation of rights under color of law)

18 U.S.C. § 248(a)(3)

1. Conduct: "intentionally damages or destroys the property of"
2. Location: "a place of religious worship"

7. Forum / enforcer

8. Interaction rules

Rule-Module: § 248(a)(3) — Property Damage to
Places of Religious Worship

1. Provision

2. Trigger conditions (elements)



Prohibition: Criminalizes intentional damage or destruction of property of a place of religious
worship.

First Amendment safe harbor (§ 248(d)(1))—though property damage is unlikely to qualify
as protected "peaceful demonstration"

Same as § 248(a)(2)

Same penalty and remedy structure as § 248(a)(2)

Same as § 248(a)(2)

Cross-reference: § 247 (specific federal statute for damage to religious property)

18 U.S.C. § 248(d)(1)

1. Defendant engages in "expressive conduct"
2. The conduct is "protected from legal prohibition by the First Amendment to the Constitution"
3. Examples: "peaceful picketing or other peaceful demonstration"

3. Legal effect

4. Exceptions / defenses / safe harbors

5. Procedure / decision-maker

6. Consequences

7. Forum / enforcer

8. Interaction rules

Rule-Module: § 248(d)(1) — First Amendment Rule
of Construction

1. Provision

2. Trigger conditions (elements)



Safe harbor / interpretive rule: Section 248 shall not be construed to prohibit conduct meeting
these criteria.

This subsection IS the safe harbor. It does not apply when conduct includes: - Force or threat of
force - Physical obstruction (even if expressive in motive) - Conduct not otherwise protected by
First Amendment

Invoked as affirmative defense or interpretive argument in criminal or civil FACE proceeding.

If applicable: no FACE liability for the protected conduct.

Determined by court in FACE proceeding.

Cross-reference: First Amendment to the U.S. Constitution
Interpretive pressure point: Line between "peaceful demonstration" and "physical
obstruction"

Citation: 18 U.S.C. § 241 Short title: Conspiracy Against Rights Originally enacted: Section 6
of the Enforcement Act of 1870 (Civil Rights Act of 1870) Codified: Title 18, Part I, Chapter 13

3. Legal effect

4. Exceptions / defenses / safe harbors

5. Procedure / decision-maker

6. Consequences

7. Forum / enforcer

8. Interaction rules

MAPS: 18 U.S.C. § 241 (Conspiracy Against
Rights)

Citation and text status



(Civil Rights) Text status: Current codified version; most recent substantive amendment added
enhanced penalties for kidnapping, aggravated sexual abuse, attempted murder, and death.

Inferred purpose: To protect the free exercise of federal constitutional and statutory rights from
private conspiracies to injure, oppress, threaten, or intimidate persons in their enjoyment of
those rights.

Note: No express purpose statement in codified text.

18 U.S.C. § 241 — Conspiracy Against Rights

├── FIRST CLAUSE: Conspiracy to injure/oppress/threaten/intimidate
│   ├── "two or more persons conspire"
│   ├── "to injure, oppress, threaten, or intimidate any person"
│   ├── "in the free exercise or enjoyment of any right or privilege"
│   └── "secured ... by the Constitution or laws of the United States"
│
├── SECOND CLAUSE: Going in disguise
│   ├── "two or more persons go in disguise on the highway"
│   ├── "or on the premises of another"
│   └── "with intent to prevent or hinder his free exercise"
│
└── PENALTY CLAUSE
    ├── Base penalty: fine and/or ≤ 10 years imprisonment
    └── Enhanced penalties (death, kidnapping, aggravated sexual abuse, attempt to kill)
        └── Any term of years, life, or death

Covered actors: Any person—private individuals and public officials alike. No state action
requirement.

Covered conduct: 1. Conspiracy (agreement) to injure, oppress, threaten, or intimidate any
person in exercise of federal rights 2. Going in disguise with intent to prevent/hinder exercise of
federal rights

Purpose

Structure map (entire statute)

Scope and coverage



Protected rights: "any right or privilege secured to him by the Constitution or laws of the United
States"—includes: - Constitutional rights (First Amendment, Fourteenth Amendment, etc.) -
Rights secured by federal statute, including FACE Act § 248

Geography: "any State, Territory, Commonwealth, Possession, or District"

Jurisdictional hook: Federal; protects federally secured rights

Key interpretive rule: Unlike 18 U.S.C. § 371 (general conspiracy), § 241 does NOT require an
overt act in furtherance of the conspiracy.

Term/Concept Interpretive Rule Source

"Conspire"
Mutual understanding/agreement to
achieve unlawful objective; no overt
act required

United States
v. Guest;
statute text

"Injure, oppress, threaten,
or intimidate"

Making exercise of rights more difficult
or frightening can qualify as "injury" or
"oppression"

United States
v. Marshall
(D.D.C. 2023)

"Right or privilege secured
... by the Constitution or
laws of the United States"

Includes statutory rights such as
FACE-protected access to religious
worship

United States
v. Marshall

Specific intent
Defendant must specifically intend to
deprive victim of federal right

Screws v.
United States;
United States
v. Guest

Participation

Mere presence, knowledge, or passive
observation insufficient; must
knowingly join agreement and
participate

United States
v. Marshall

Definitions and interpretive rules

RULES: 18 U.S.C. § 241 (Conspiracy Against



18 U.S.C. § 241

First clause (primary):

1. Two or more persons — plurality requirement
2. Conspire — agreement; mutual understanding to achieve unlawful objective
3. To injure, oppress, threaten, or intimidate — intended harm to victim's ability to exercise

rights
4. Any person — identified victim(s)
5. In the free exercise or enjoyment of any right or privilege secured to him by the

Constitution or laws of the United States — federally protected right
6. Specific intent — defendants must specifically intend to deprive victim of the federal right

(judicially required)

Second clause (disguise):

1. Two or more persons go in disguise
2. On the highway or on premises of another
3. With intent to prevent or hinder free exercise of federally secured rights

No overt act required — unlike § 371, conspiracy alone suffices.

Prohibition: Criminalizes conspiracy to deprive any person of federally protected rights.

No agreement: Defendant did not knowingly join the conspiracy

Rights)

Rule-Module: § 241 — Conspiracy to Deprive
Federal Rights

1. Provision

2. Trigger conditions (elements)

3. Legal effect

4. Exceptions / defenses / safe harbors



No participation: Mere presence, knowledge, or passive observation
No specific intent: Defendant lacked specific intent to deprive victim of federal rights
Protected conduct: Conduct falling within First Amendment protection (though conspiracy
to commit force/obstruction is not protected)

Prosecution: United States Attorney (DOJ Civil Rights Division, Criminal Section)
Forum: Federal district court
Standard: Proof beyond reasonable doubt
No overt act requirement: Unlike § 371

Circumstance Penalty

Base offense Fine and/or ≤ 10 years imprisonment

Death results Fine and/or any term of years, life, or death

Kidnapping or attempt Fine and/or any term of years, life, or death

Aggravated sexual abuse or attempt Fine and/or any term of years, life, or death

Attempt to kill Fine and/or any term of years, life, or death

Enforcer: United States Attorney; DOJ Civil Rights Division
Forum: United States District Court
Jurisdiction: Federal criminal jurisdiction

Cross-references:

§ 242 (Deprivation of rights under color of law—requires state action)
§ 245 (Federally protected activities)
§ 248 (FACE Act—rights protected under FACE may form basis of § 241 conspiracy)
§ 371 (General conspiracy statute—§ 241 is lex specialis for civil rights conspiracies)

5. Procedure / decision-maker

6. Consequences

7. Forum / enforcer

8. Interaction rules



Preemption: None stated
Effective date: Long-standing; originally enacted 1870

Under both § 248 and § 241, a journalist generally remains protected when they:

Factor Protected Conduct

Entry/Presence
Enter only spaces open to the public at that time; leave promptly if
church official or police instructs; do not follow protestors into restricted
areas

Physical
Conduct

Stand to the side filming; move when asked; maintain non-obstructive
position; do not physically interpose between congregants and
doors/aisles

Intent
Purpose is to document and inform; do not share goal of stopping
worship or access; speech reflects reporting role

Relationship to
Organizers

Maintain journalistic independence; no role in planning; no promises to
help effect protest's unlawful aims; no real-time direction of participants

First Amendment protection (§ 248(d)(1)): Filming, livestreaming, and presence at a protest—
even sympathetic coverage—remains "expressive conduct" protected by the First Amendment
so long as it does not involve force, threats, or physical obstruction.

No § 241 conspiracy: Learning of a protest, showing up to observe, asking questions, and
publishing/streaming what unfolds—without agreeing to help protestors obstruct or intimidate—
does not constitute conspiracy. There is no agreement to violate rights.

Application to Journalist Scenario:
Summary Analysis

When a Journalist Is PROTECTED (Low Risk of
Liability)

When a Journalist Is LIABLE (High Risk)



A journalist crosses into FACE territory when they:

Conduct
Statutory

Basis

Join a human chain or "slow walk" to prevent/delay entry or exit, making
access "unreasonably difficult or hazardous"

§ 248(a)(2);
§ 248(e)(4)

Use camera, tripod, or body deliberately as part of a blockade
§ 248(a)(2);
§ 248(e)(4)

Deliver or amplify true threats of violence intended to place congregants in
fear of bodily harm

§ 248(a)(2);
§ 248(e)(3)

Intentionally damage church property § 248(a)(3)

Orchestrate close-up filming and online targeting of individuals to deter
them from attending future services (with intent to intimidate)

§ 248(a)(2);
§ 248(e)(3)

A journalist risks conspiracy liability when they:

FACE Act (§ 248) Liability

Conspiracy (§ 241) Liability



Conduct
Statutory

Basis

Help plan the protest with aim of maximizing disruption of worship (e.g.,
advising when/where to enter for maximum blockage in return for
exclusive footage)

§ 241
(agreement +
specific
intent)

Agree to use livestream as coordinating mechanism for blockade ("when
you see us, that's your signal to rush the doors") and it is actually used
that way

§ 241; cf.
United States
v. Marshall

Direct supporters in real time ("come to this entrance now and help us
keep elders from getting into the church") with purpose of obstructing
worship, not reporting

§ 241
(participation
in conspiracy)

Agree to help identify, dox, or threaten particular congregants to scare
them from future religious exercise, in coordination with protest leaders

§ 241
("injure" or
"intimidate")

1. "Physical obstruction" vs. presence: The line between standing nearby with a camera
and actively rendering passage "unreasonably difficult" depends on specific positioning,
movement, and effect on congregants.

2. Dual intent under FACE: Courts require proof that defendant acted (a) with intent to
injure/intimidate/interfere AND (b) because of the victim's exercise of protected rights.
Documentation purpose may negate element (a).

3. "Conspiracy" under § 241: No overt act required, but mere presence/knowledge is
insufficient. The prosecution must prove knowing agreement and participation in
furtherance of the scheme.

4. Livestreaming as conduct: A livestream used purely to report is protected; a livestream
used as operational coordination tool for unlawful blockade may become part of the
prohibited conduct.

Key Interpretive Pressure Points



Citation: 18 U.S.C. § 247

Overview: Prohibits intentionally defacing, damaging, or destroying religious real property
because of the religious character of that property, or obstructing persons in the free exercise of
religious beliefs. Overlaps with FACE Act § 248(a)(3) for property damage to places of worship.

Key distinction from FACE: § 247 focuses specifically on religious property and religious
character; § 248 is broader (reproductive health facilities AND places of worship) but limited to
force/obstruction/damage, not broader religious bias.

Citation: 18 U.S.C. § 242

Overview: Criminalizes willful deprivation of constitutional or federal rights by persons acting
under color of state law (i.e., state actors—police, government officials). Distinguished from §
241 which applies to private individuals.

Relevance to scenario: If a journalist were somehow acting in concert with government officials
to deprive worshippers of rights, § 242 could apply. Otherwise, not directly implicated for private
journalist conduct.

The memo references common law trespass and intrusion torts that apply to journalists:

Trespass: - Entry without consent or remaining after consent revoked - No First Amendment
privilege to enter private property for newsgathering - Media "ride-alongs" into private premises
without owner consent are actionable (Wilson v. Layne; Miller v. NBC)

Additional Statutes Mentioned in the Memo

18 U.S.C. § 247 — Damage to Religious Property

18 U.S.C. § 242 — Deprivation of Rights Under Color
of Law

State Law Trespass, Disorderly Conduct, and
Intrusion Torts



Intrusion upon seclusion: - Highly offensive intrusion into private affairs - Hidden cameras,
physical harassment, stalking actionable (Dietemann; Galella)

Disorderly conduct / obstruction: - Even on public property, neutral conduct rules apply -
Physical blockades, refusal to disperse, joining obstructive movements can be prosecuted

18 U.S.C. § 248 - Cornell Law Legal Information Institute
18 U.S.C. § 241 - Cornell Law Legal Information Institute
DOJ Civil Rights Division - FACE Act
H.R. 589 - FACE Act Repeal Act of 2025 - Congress.gov
Three Questions About Section 241 - Lawfare
18 U.S.C. § 248 - FindLaw

Brief prepared using MAPS + RULES framework for statutory analysis. Text status: Based on
currently available codified versions; verify against official sources for any recent amendments.

Sources

https://www.law.cornell.edu/uscode/text/18/248
https://www.law.cornell.edu/uscode/text/18/241
https://www.justice.gov/crt/freedom-access-clinic-entrances-places-religious-worship
https://www.congress.gov/bill/119th-congress/house-bill/589/text
https://www.lawfaremedia.org/article/three-questions-about-section-241-the-conspiracy-against-rights-statute
https://codes.findlaw.com/us/title-18-crimes-and-criminal-procedure/18-usc-sect-248.html

